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LAND LAW AND BEGISTRATION 
OF TITLE 



CHAPTER I 

INTRODUCTORY 
Registration of title to land, as is well known, has Registration 

Q.6SC11DGQ. 

for its object the facilitating of sales and mortgages of 
land by substituting transfer on a Government Register, 
somewhat similar to a Register of stock, for the pre- 
sent system of conveyancing by means of private 
title-deeds. By this means the employment of a pro- 
fessional adviser to examine the title and prepare the 
deed is obviated, thus not merely curtailing the ex- 
pense of these transactions, but enabling them to be 
much more quickly effected, a few days being sub- 
stituted for a period extending to weeks or months. 
Such a system is at present in operation in Germany, 
Austria, and most of the British Colonies. 

The history of registration of title in England is, its history. 
in a few words, as follows. The Real Property Com- 
missioners of 1828, after conducting a most exhaustive 
inquiry into the state of the law of real property in 
England, which had become extremely complex and 
obscure, proposed in their three Reports a great 
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number of changes in the law, the most important 
being the establishment of a Register of deeds, a sort 
of half-way house to a Register of Titles, in which the 
deeds, though sorted and indexed by the Registrar, are 
not examined by him ; a few of the witnesses before 
them suggested a scheme of registration of title, i.e. 
a Register in which the Registrar examines the deed 
and ascertains the title, but it was not considered by the 
Commissioners. In 1854, after unsuccessful attempts 
in Parliament to establish the Register of deeds, a 
Royal Commission was appointed which sketched out 
a plan for a Register of Titles. Upon their Report 
in 1857, two Acts were based and two Registers suc- 
cessively established, the first under Lord Westbury's 
Act of 1862 "to facilitate the proof of title to and the 
conveyance of real estate" (25 & 26 Vic. cap. 53); 
and the second, which superseded the other, under 
Lord Cairns' Land Transfer Act 1875 (38 & 39 Vic. 
cap. 87). Each system provided two methods of put- 
ting the landowner on the Register as proprietor in 
the first instance, one with " indefeasible " or " abso- 
lute " title, in which his title was to be examined by 
the Registrar as strictly as on a sale ; the other with 
defeasible or " possessory " title, in which only a limited 
examination was to be made, sufficient to show a 
prima facie title. Registration under both systems 
was voluntary and was very little availed of. In 
1897, after twenty-four years' persistent legislative 
effort by successive Lord Chancellors, the Land 
Transfer Act 1897 was passed, amending the 1875 
Act ; incorporating in the system a guarantee of title 
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under which all dealings on the Register, whether the 
title is absolute or possessory, are guaranteed by the 
State, and in the case of the absolute title the past 
title is guaranteed as well; and providing a scheme 
for making possessory registration by degrees com- 
pulsory over the whole of England and Wales. The 
Act was to be extended, under Orders of the Privy 
Council, to particular counties on the application of 
the County Council (60 & 61 Vic. cap. 65 sec. 20). 
Upon the application of the County Council for London 
the system was applied to that county in the year 
1899, and has been in operation since. No other 
County Council, with one exception, has, it is believed, 
ever even taken into consideration the adoption of the 
Act. In August 1908 the Government, upon the 
petition of the London County Council, appointed a 
Royal Commission to inquire into the working of the 
Land Transfer Acts, and to consider what amendments 
were necessary. The authorities who guide the des- 
tinies of the Acts, the Land Transfer Rule Committee, 
appear to have been for some time losing faith in pos- 
sessory registration, for in the Rules of 1908, following 
a policy commenced in the Rules of 1903, they have 
reduced the fees to be taken, and the evidence of 
title to be supplied, upon applications for the other 
class of title, the absolute, with the apparent object 
of making that title more sought after. The pub- 
lished evidence of the official representatives of regis- 
tration before the Royal Commission which is now 
sitting shows the same attitude. The question has 
thus reached a critical stage, for the form of registra- 
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tion of which the efficacy is now being questioned is 
that under which some 120,000 titles have already 
been registered in London, and the only one capable 
of compulsory enforcement, at any rate without a 
great increase of expense to the State and disturbance 
to the landowner. 

Now it is generally admitted by persons who have 
considered the subject, that registration of title in 
theory is superior to the present system of convey- 
ancing. On the other hand its advocates must confess 
that during the last thirty years or so the time con- 
sumed and the expense incurred in completing sales 
under the present system has been very greatly 
diminished. Before that time years used to elapse 
between the signing of the contract and the payment 
of the purchase money. It was stated by Lord Cairns, 
in introducing the Land Transfer Bill of 1859, that 
the period for completion at that time in sales of 
estates of considerable size was seldom under twelve 
months, while the average period occupied now may per- 
haps be put at six weeks. Again, the solicitor's charges 
for investigating title used to depend on the amount of 
work done, and often amounted to figures quite dis- 
proportionate to the value of the property ; a case was 
mentioned to the Commissioners of 1828 by a firm 
of solicitors in which the expense to the vendor on 
the sale of an estate of 1360 acres amounted to £2500 
(Appendix First Report p. 627). Under the Soli- 
citors Remuneration Act 1881 the costs of both 
vendor and purchaser were made to depend on the 
amount of the purchase money, being governed by 
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a scale amounting to 1^ per cent, upon transactions 
up to £1000, and gradually diminishing at higher 
values. It has thus ceased to be to the interest of 
the solicitor to make a prolonged investigation of the 
title, and the practice has arisen of curtailing by the 
contract of sale the length of title to be produced and 
the time allowed for the investigation, the former fre- 
quently to twenty years or less. It should however be 
observed that this shortening of the investigation of 
title has not been accompanied by any simplification 
of the law, nor it is believed by any material alteration 
of the modes of dealing with land, so that the accelera- 
tion of sales and mortgages has probably been effected 
at the cost of some sacrifice of security. But a system 
under which completion takes six weeks in uncon- 
tested cases, with the possibility always of litigation 
supervening which may take as much as a year to 
settle, falls far short of a system under which it can 
with certainty be effected within the time necessary 
for getting a transfer executed by all the parties on 
the Register and a few extra days, while the purchaser 
can be enabled to dispense with professional assistance 
altogether, but if he chooses to employ a solicitor the 
solicitor's costs and the Registry fees can be so fixed 
as to amount together to less than the present scale. 
The facilitating of sales however is not the only or 
indeed the greatest boon which registration will confer. 
I shall show that a properly conducted system will 
ensure that the law is effected and the parties secured 
in their legal rights, prevent an enormous amount of 
fraud, adjust in a fairer manner the relations of vendor 
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and purchaser, and render obsolete a mass of unsatis- 
factory law. 

Cause of the That in any fair contest a sharp logical system, 

slow progress . . 

of the new which gives the purchaser an indefeasible title by 

a single document, will prevail over the present 
machinery of half-measures, under which the pur- 
chaser, in an atmosphere of darkness and uncertainty, 
grasps at any expedient for building up a more or 
less perfect title, cannot be doubted for a moment. 
Why then, it will be asked, has the progress of re- 
gistration of title in favour been so slow ? It should 
be noted that the circumstances under which Govern- 
ment inquiries into this question have in recent years 
been conducted have not been calculated to show up 
the rival systems in their true lights. Upon every 
proposed step forward in registration of title the 
Government has invited criticism on the working 
of the Act, and the professional opponents of the 
measure have stated their objections in full, while 
the general body of dealers with land have remained 
silent. 1 Thus the existing system since 1828 has 
never even been arraigned, while in the trial of the 
new one only the case against the measure has been 
heard. Objections are made to the new system on 
particular points which apply as well to the old, 
while the new is sometimes blamed for not repeating 

1 A welcome exception will be found in the single volume of 
evidence already published by the present Royal Commission, in 
which some half-dozen land agents and dealers testify their keen 
appreciation of the ease and cheapness with which registration 
with an absolute title has enabled them to effect sales on a 
building estate. 
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the defects of the old. So little has attention been 
called to the defects of the old that the danger now 
is that, in their anxiety to meet their opponents' 
objections, the official defenders of the new system 
should consent to lower the standard of registration 
of title to make it correspond with a practice which 
it should aim at improving. It might perhaps be 
thought that if the evils of the existing law of 
real property and practice of conveyancing have 
ceased to attract notice it is because the legislation 
of the last three-quarters of a century has put an 
end to them. Space will not permit me to go 
through in detail the numerous amendments of the 
law which have been made in that period, but such 
an investigation would show that while many flag- 
rant processes and absurd legal doctrines have been 
abolished, and a great deal has been done to reduce 
the length of deeds and simplify conveyancing, an 
improvement more apparent than real, no funda- 
mental changes have been made in the law, which 
remains in its framework and substance exactly what 
it was before 1828. x The phenomenon is probably 
to be attributed to a diminished use of settlements, 
the great disturbers of title, and to the change in 
the mode of remunerating solicitors already referred 
to, which has caused the minute examination of title 
to be no longer a profitable business. 

The great obstacle then to the progress of regis- Ignorance of 
tration of title is the ignorance of the landowner of system. 

1 For a confirmation of this view see A. V. Dicey, Law Quarterly 
July 1905. 
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its benefits ; he depends for his knowledge of these 
upon his legal adviser, who, if not as ignorant of the 
new system as himsejf, has a prima facie interest in 
concealing them ; I say primd facie, because a wider 
view would lead to the belief that increased facilities 
will lead to increased dealings with land and benefit 
both the landowner and his solicitor. 

The object of this book is to endeavour to dispel 
this ignorance by explaining the characteristics of the 
rival systems of conveyancing in a manner intelligible 
to laymen, while maintaining the accuracy necessary 
to so technical a subject. It need hardly be said that 
the art of conveyancing and the law of real property 
can no longer be regarded as a mystery which con- 
cerns a small professional class alone; the 1897 Act 
has entrusted the destinies of the new system, fostered 
in its early stages by great lawyers, to laymen, the 
County Councillors. 

In inaugurating a new system of land transfer, it 
is of the first importance that the difficulties inherent 
in the task should be fairly faced. Thus it cannot 
be made too clear that a guaranteed Register of 
titles cannot be started and worked without a cer- 
tain amount of disturbance to the landowner at the' 
commencement, and of risk to the State. The first 
advocates of registration imagined that the benefits 
of the new system of conveyancing, at any rate under 
possessory registration, could be conferred on the 
landowner without any effort on his part, almost 
while he slumbered. It will therefore be well to 
mention two temporary disadvantages by which the 
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initial process of registering will be attended. In 
the first place if registered with absolute title (and 
the remark applies in a less degree to possessory) the 
landowner will have to give up the privilege of being 
able to conceal defects in the title from the purchaser. 
Under the common form of contract of sale now in use, 
aided by the law, he is enabled to do this with the 
greatest ease ; a man may even, without the slightest 
.shred of title to land, enter into a contract to sell it with 
impunity, a privilege which inflicts great hardship 
on purchasers. The essence of registration of title 
is that the position of the landowner should be stated 
on the Register with absolute faithfulness, and if there 
is a defect in the past title this will have to be men- 
tioned. Again, registration cannot be effected, even 
with possessory title, without bringing existing ques- 
tions of disputed ownership to a head. This will 
be the case with the rights of the squatter and the 
trespasser, when any such is in possession on the first 
registration of the property. While it is possible for 
the owner with the documentary title and the person, 
in adverse possession to go on for an indefinite period, 
each claiming the ownership of the land and even 
dealing with his alleged rights, it is physically impos- 
sible for both to be registered as proprietors of the 
same land, and I shall show later on that the registra- 
tion of either will prejudice the other and force him 
to get the question of the ownership settled. 

On the other hand, the other party to the bargain, what the 
the State, must realise that it is impossible, as the tee of title 
first advocates of registration appear to have thought, ™ p es ' 
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to start a guaranteed Register for sales and mortgages 
only, ignoring the complications that arise under 
wills and settlements and the law of real property. 
The guaranteeing of the validity of sales and mort- 
gages involves the guaranteeing of all possible trans- 
actions with the land, and of the decisions, whether 
of the Registrar or of the Court, on all points of law. 
It is impossible to detach any single link from the 
chain of title and to say, " To this alone shall the 
State guarantee apply." The validity of the sales 
and mortgages effected by a registered proprietor 
will depend on the validity of all the transactions 
under which he derives title, whether registered or 
unregistered, including transmissions under wills, 
settlements and intestacy. Thus the Registrar, to 
protect the guarantee fund, will have to examine every 
devolution of the land, to see e.g. on the death of the 
registered proprietor that the devise is duly construed, 
the settlement and the pedigree referred to, and the 
proper law of intestacy applied. The law applicable 
to these subjects is, as I shall shortly show, very 
complex and obscure; this characteristic was called 
attention to before the Commissioners of 1828, 
and nothing has been done since to simplify or 
codify it. 

The question then asked by the landowner is : 
" Will registration of title cure the defects in the 
present system of conveyancing and enable a perfect 
title on sale or mortgage to be obtained by reference 
The risk of de- to the Register alone?" On the other hand, the 
Statesman asks, " What risk will the State incur by 
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guaranteeing the validity of all transactions and trans- 
missions effected on the Register, and the past title ? " 
The answer to the latter question depends of course on 
the number and frequency of the defects of title that 
have to be feared, and the means open to the Re- 
gistrar of discovering them. As regards the latter 
point it should be observed that there may be steps 
in the title which it is impossible for either the pur- 
chaser to check under the present system, or the 
Registrar under the new. Thus the executor's state- 
ment that the will he has proved was the last will of 
the testator, must be accepted without proof. The 
inquiry, " What are the commonest risks to which titles 
are subject ? " would appear to be a necessary pre- 
liminary to the formation of a guaranteed Register, 
but it has never yet been made. A remarkable change of 

t -• c • i • • opinion as to 

change has come over professional opimon as to its magnitude. 
the magnitude of these risks and the consequent 
necessity of a strict examination of title on the pur- 
chaser's part. Fifty years ago the risk was considered 
very great, and in the first Bills submitted to Parlia- 
ment by Lord Cairns for the creation of a Register of 
Titles it was thought necessary to have a tribunal of 
Judges to investigate the past title. The present 
tendency is to treat the purchaser's examination as of 
little importance. As already pointed out, very short 
titles are now commonly accepted on a sale, and the 
infrequency of cases of eviction of the purchaser for 
defect of title is pointed to as justifying the practice. 
When it is desired to show that it is possible to com- 
plete sales under the old system as quickly as under 
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registration, the examination of title is dispensed with 
altogether. This view will be found very strongly 
represented in the official evidence before the present 
Royal Commission. This question then, which be- 
comes of vital importance when it is proposed to 
extend a guaranteed Register over the whole country, 
I propose to endeavour to answer in the first part of 
this book. It involves taking the various transactions 
with land and the devolutions effected by the law 
seriatim, and ascertaining what circumstances there are 
connected with each which are likely to lead to mis- 
carriages of the land, through a necessary deed or fact 
being overlooked, or a wrong view of the law being 
taken. The transactions and the law have to be 
looked at from a novel point of view, inquiring not 
what is their aptitude for effecting the objects of the 
parties, but what are the prospects, having regard to 
the knowledge and care which may be reasonably 
expected of the parties, of their being duly effected. 
I shall in the next place endeavour to answer the 
landowner's question by describing the defects in the 
present system, and showing how a perfect system of 
registration will cure them, and shall lastly compare 
the existing system of registration of title under the 
Land Transfer Acts 1875 and 1897 with the ideal 
Register. 

The chief source of information as to the dangers be- 
setting the various transactions with land is the pages 
of the Law Reports, but the conclusions deduced from 
these may be confirmed by reference to the evidence 
given by conveyancers before the Commissioners of 
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1828, and to a slight extent upon subsequent public 
inquiries. The former body of evidence, given in the 
frankest manner by leading members of both branches 
of the legal profession, at a time when registration of 
title was barely dreamt of, is the chief storehouse of 
information as to the practical working of the law of 
real property and conveyancing. 



CHAPTER II 

INTERESTS IN LAND 

The first part of our subject that has to be considered 
is the nature of the various possible interests which 
may be owned in land, and which form the subject 
Ancient matter of conveyancing. The earliest division of the 
ownership of land arose under the doctrine of tenure. 
As is well known, under the feudal system all land was 
held, mediately or immediately, of the Crown by cer- 
tain services, knight service being the most important. 
Originally the tenant had the power of subinfeudation, 
i.e. of reserving services to himself on making a grant, 
similar to those he owed to his superior, but this was 
put a stop to by the Statute of Quia Emptor es (18 Ed. 

I. cap. 1), which enacted that when land was alienated, 
the alienee should hold it not of the alienor but of the 
same superior Lord as the latter. At the time of the 
Eestoration, tenure by military service and the various 
feudal incidents of tenure were abolished (by 12 Car. 

II. cap. 24), and now, with the exception of an occa- 
sional quit-rent, there is no outward sign of the theory, 
which still pertains in law, that all land is held of the 
Crown or of some other superior Lord. 

In the third Eeport of the Keal Property Com- 
missioners of 1828 some eight species of tenure, 
differing according to the nature of the services to be 

14 
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rendered to the Lord and the customary law appli- 
cable to the land, were described as still existing. The 
services and the law have ceased to be of importance 
in the case of all except three, viz. copyhold tenure, in 
which both features still flourish, and tenure by Gavel- 
kind and Borough English, which are important only 
as exhibiting a peculiar law of intestacy which will be 
referred to in a later chapter. Although copyhold Copyhold, 
land, being already subject to a species of registration, 
is not proposed to be included in a Register of Titles, 
it cannot be left out of consideration in constructing 
such a Register, for reasons which will shortly appear. 
As is well known, England became after the Conquest 
divided up into a number of manors, corresponding 
roughly to the villages, over which the Lord of each 
exercised a petty sovereignty. The manorial lands 
consisted of (1) the land held in demesne by the 
Lord and cultivated by the servile tenants or villeins ; 
(2) that held by the tenants of the manor, both free 
and servile, by services rendered to the Lord; (3) the 
waste land, which belonged to the Lord and was used 
in common for pasturing purposes. Although the 
state of society which gave rise to them has long 
passed away, the phantoms of these manors still 
remain ; the copyhold land of the manor is that which 
belonged to the servile tenants, and is still held by 
periodical payments made to the Lord, representing 
the old services in kind, and is still subject to the 
customary laws of the manor. It is here only neces- 
sary to mention the chief characteristics of this tenure, 
the divided ownership between the Lord and the 
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tenant, the former commonly owning the mines and the 
timber ; the quit-rent and the fines payable to the Lord 
on death or alienation; the customary law peculiar 
to each manor, governing the transactions permitted 
with and the legal devolutions of the land, of which 
the law of intestacy is the most outstanding part; 
and the system of registration, dealings being effected 
on a Register kept by the Lord's steward. The serious 
impediments offered by this tenure to all improvement 
of the land, whether for agricultural or building pur- 
poses, have formed the subject of numerous Parlia- 
mentary inquiries, and the necessity of abolishing it is 
generally admitted, but the legislation which has been 
passed on the subject has only provided for a very 
gradual process of abolition, the Lord and the copyhold 
tenant being each given the power of compelling 
enfranchisement of the particular tenement by applica- 
tion to the Board of Agriculture. (See the Copyhold 
Acts 1841 to 1894.) 

The ancient and obscure doctrine of tenure is some- 
times stated to be one of the chief causes of the 
complexity of the Land Laws, and it certainly wears the 
aspect of a slumbering force, capable, if disturbed, of un- 
expected consequences to the security of titles, although 
to judge from the pages of the Law Reports it has 
Escheat, long remained quiescent. It affects the devolution of 
land, and thus engages the attention of a Registrar of 
Titles, in only one respect, viz. in cases of escheat. 
When a landowner leaves no heirs, a state of things 
not unlikely to arise if he was an illegitimate son, as a 
bastard can have no heirs except those of his own 
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body, his land escheats to the superior Lord, and the 
inquiry has to be made whether it is held of the 
Crown, or of some other Lord, as when e.g. it forms 
part of the freehold lands of a manor. The presump- 
tion of law, in the absence of such evidence as a quit- 
rent, is that the Crown is entitled. 

The continued existence however of this vague Copyhold 
entity, the manor, is a great source of uncertainty of disturber of 
title, and of consequent misunderstanding between 
vendor and purchaser. Everything about it is wrapped 
in obscurity. Although the amount of copyhold land 
existing in England and Wales is very large, neither 
the exact number of the manors nor the amount of 
land they comprise is known. The copyhold land of 
the manor is very frequently (if not generally) inter- 
mixed with the adjoining freehold and indistinguish- 
able from it, the result of copyhold Registers having 
been kept without reference to a map ; thus it is stated 
that in Norfolk and Suffolk, where the manors are 
very numerous, only the boundaries of the small cottage 
copyholds are known, and as regards the rest, it is 
only possible to say what fraction of the whole farm 
is copyhold, say 100 acres out of 300. 1 The exact 
boundaries of the waste of the manor appear 
also to be commonly unknown, thus rendering the 
title to land in certain positions doubtful, such as 
roadside strips, which may be claimed either by 
the Lord of the manor or by the adjoining owner, 
and land between high and low water-mark, which 

1 Report of Select Committee of House of Commons on Copy- 
holds in 1851 ; Evidence of Sir W. Foster. Answer 519. 

£ 
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may belong either to the Lord or to the Crown. It 
may be mentioned that a similar obscurity hangs over 
much leasehold land, and from the same cause ; leases 
of large areas having been created centuries back at 
small rents, or long terms without rent created under 
settlements or by way of mortgage, the parcels of 
which, described without reference to a map, have 
long ceased to be identifiable. Thus the landowner 
is not unlikely to be ignorant of the tenure of part 
of his land, an ignorance which is likely to lead to 
miscarriage, for the copyhold and leasehold are 
subject to incidents which do not affect the freehold, 
a liability to forfeiture for non-performance of the 
conditions of tenure and a distinct law of intestacy. 
The vendor of land of doubtful tenure is tempted 
to give himself the benefit of the doubt and to 
describe it as freehold, and cases frequently occur in 
which the purchaser is put to trouble in consequence. 
The modem Turning now to the various interests in land which 

modes of divi- , . , ., ,. » .. 

sion of land nave arisen m modern times as the result oi its pro- 
physical land gressive application to the needs of the community, 
and rent. we ghgji fi n( j ^ e original cause of all in its perma- 
nence and income-producing capacity. The possible 
interests are numerous owing to the different methods 
of division of which it is capable. In the first place 
it may be enjoyed in two ways, by physical user 
or as an income-producing investment. Both the 
right of user and the rent are capable of division 
among many holders. The physical land may be 
owned according to strata, one person owning the 
surface and the buildings and another the whole of 
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the under-surface or soil, or a particular stratum, as 
a certain seam of coal ; cases occur in which there 
is a distinct ownership of a particular storey in a 
building. Again, the rent paid by the occupier may 
be divisible among a gradation of landlords. Each 
mode of enjoyment forms the subject of a host of 
minor interests. 

The main mode of division of land for commercial (2) According 

... . to the length 

purposes is according to the length of the enjoyment, of the enjoy- 
Here there are two possible interests, the ownership in ant x leasehold. 
perpetuity, under which the land descends from the 
present owner to his heirs in infinitum, called the 
freehold, and the ownership for a limited period, 
called the lease. Each of these interests may exist 
either in physical land or in a rent, and it will be 
well to remind the reader how the perpetual and 
terminable rents, which form the chief subject of 
dealings with land in a town, arise when the land is 
built upon. In London and the South of England 
(and frequently in the North) the landowner, on the 
completion of the house by the building lessee, grants 
him a lease of it for a long term, very frequently 
ninety-nine years, at a ground rent. The builder 
on selling the house makes a profit by increasing this 
rent to the purchaser, the operation being effected 
by his granting an underlease to the latter at an 
increased rent for the original term less a short 
period. The purchaser perhaps leases the house to 
a tenant for twenty-one years at a rack-rent. Thus 
there are four interests created in the land, each 
capable of being dealt with independently of the 
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others, viz. : (1) that of the ground landlord, a rent for 
ninety-nine years, with a reversion to the fee-simple in 
possession ; (2) that of the builder, a rent for ninety- 
nine years, with a short reversion in possession ; 
(3) that of the owner of the house, the rack-rent 
for ninety-nine years; (4) that of the tenant, the 
possession for twenty-one years. In the North of 
England and in some other places, such as Bristol, 
the builder is not accustomed to take a lease but the 
fee-simple of the land, the rent being reserved to 
the original landowner in perpetuity. The builder 
makes a profit by conveying the fee to the purchaser, 
reserving an additional rent-charge. Thus the interests 
created are (1) a rent-charge in fee to the original 
owner; (2) the same to the builder; (3) a fee-simple 
estate to the purchaser, subject to the two rent-charges. 
(3) Into Land, both freehold and leasehold, is also, unlike 

Anj-n f'PQ 

other property, subject to a third mode of division, 
viz. into estates, i.e. different quantities of interest 
taken by the owner or his heirs, a division created 
by the dispositions known as settlements. The estate 
in fee, the largest estate known to the law, can be 
split up into three main divisions, the estate for life, 
the estate tail, and the remainder in fee. For the 
benefit of the lay reader, the estate tail may be de- 
scribed to be an estate descending, not, as the estate 
in fee, to the heirs general, i.e. to all the relatives, 
lineal or collateral, of the landowner, but to the heirs 
of his body only. An estate tail general, if suffered to 
run on, creates an endless succession of life estates 
in the descendants of the settlor, who take according 
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to seniority of birth. Thus the land passes to the 
eldest child for life, then to his eldest child for life, 
and so on ; in default of issue of the eldest child, 
to the second child for life, and his eldest child, and 
so on through the family of the settlor ; when all the 
lineal descendants of the settlor are exhausted, the 
estate tail terminates. The estate in tail male, which 
is the common form adopted in strict settlements of 
land, passes in the same way, except that only the 
settlor's sons and their sons take. The estate which 
remains, after the life estate or the estate tail has been 
carved out of the fee, is called a remainder. There 
may be many life estates and many estates tail limited 
by the settlement before the ultimate remainder. 
The remainder may also be either " vested " or 
" contingent," i.e. it may come into existence as the 
absolute property of the grantee at the date of the 
settlement, as where land is given to A for life, with 
remainder to B (a living person) in fee ; or its coming 
into existence may depend on a contingency, as if 
land is given to A for life, with remainder to his eldest 
son (unborn) in fee, or to A for life, but if he has no 
issue, to B. No estate tail is permitted in leaseholds. 

These three estates in the land were the only ones 
recognised by the Courts of Law, but the Courts of 
Equity allowed limitations shifting the fee-simple from 
one person to another on the happening of any event, 
thus creating a new estate, the terminable fee-simple. 
Estates of this kind can now be created either by 
limitations operating under the Statute of Uses 
(springing or sMfting uses) in a deed or will, 
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or by any sufficient form of words by will {executory 
devises). Instances of a springing use are the estate 
limited to the settlor by a marriage settlement in the 
interval pending the solemnisation of the marriage ; or 
the forfeiture clause in the settlement, by which, on 
non-compliance with some condition laid down by the 
settlor or testator, the land passes from the defaulting 
beneficiary to another. An example of an executory 
devise is the form of gift, once common in wills, 
whereby a gift over of the fee is made in certain 
events ; thus a devise " to A in fee, but if he dies under 
twenty-one, to B." In these cases the grantee has at 
the moment a certain amount of estate in the land, 
with the possibility of enjoying the fee, but what that 
amount is it is difficult to state with precision. 
(4) Into undi- Yet another common mode of division of land is 
into undivided shares, i.e. shares in the profits, the 
physical land being undivided ; the equivalent in the 
case of land of the share Register of a Joint Stock 
Company. Undivided shares, which sometimes run 
to fractions with a denominator of four figures, are 
due to the joint action of two causes ; on the one hand, 
the practice of settling land on the settlor's children 
and descendants, and the law of intestacy, especially 
the law applicable to. leaseholds, which cause the 
land to become the property of a great number of 
co-owners ; and on the other, the frequent difficulty of 
selling or equably partitioning land, making a division 
in specie impossible. The law recognises three ways 
in which undivided shares may be held, viz. joint 
tenancy, tenancy in common, and coparcenary; differ- 
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ing in their mode of origin and in the attribute of 
survivorship. 

It is then from the operation of these various The interests 
methods of division that the different interests in land the four 
arise. The largest interest possible, an estate in fee- diyiai on . 
simple in possession in the whole space from the 
centre of the earth to the apex of the sky, will be 
comparatively rare, and the actual interests may be 
such as the following: (1) a life estate in freehold 
*and, except the mines and minerals thereunder ; 

(2) an estate tail in a perpetual rent-charge of £ ; 

(3) a reversion, after the termination of a life estate, to 
one moiety of a house held on a lease for ninety-nine 
years. This fact, that land, pure and simple, has never 
to be dealt with, but always a particular interest in it, 
has been frequently overlooked both by the Legislature 
and the Courts, the title to " land " being talked of or 
charges imposed on " land," with some confusion as the 
result. It is generally proposed to confine a Register 
of Titles to the two marketable interests in land, the 
freehold and the lease, keeping tenancies for life or in 
tail off the Register. It must not, however, be sup- 
posed that by this means the settlement can be kept 
from the notice of the Registrar, for when the settle- 
ment ends by conferring an ownership of the fee- 
simple, this can only be entered on the Register after 
an examination of the deed creating it. 

In addition to these main divisions of the ownership, Minor inte- 

, . . . rests in the 

there are tne very numerous minor interests in land, land. 
of those who either have some rights over the physical 
enjoyment, or some share in the profits, or right to 
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resort to the profits in particular events. In the 
former class come the holders of easements over the 
land, rights of way, water, or light, and the no less 
important class of restrictive conditions as to user, 
under which the adjoining owners have the power to 
prevent the land from being used in a manner detri- 
mental to their own lands. These interests do not 
affect the devolution of title to the land itself, and I 
shall say nothing further about them; merely re- 
marking that restrictive conditions, which provide a 
potent method of fettering land, will be a source of 
considerable difficulty to a Registrar of Titles. The 
second class comprises all the owners of rent-charges 
and annuities, mortgagees and other creditors who have 
the right to take the profits in payment of their debts ; 
these will require a chapter to themselves. 
Frequent mis- The reader will thus perceive that the landowner's 

description of . . 

the land- interest in the land may assume many forms, and 
interest. with the minor interests to which it is subject, called 

the incumbrances, will require careful definition. 
One of the chief defects in the present system of 
conveyancing is that it does not provide this, with 
the result that cases constantly occur in which the 
vendor misdescribes his interest in the land or omits 
to mention an incumbrance, thus causing trouble to 
the purchaser and leading to litigation in the Court of 
Chancery. Whether the omission is due to careless- 
ness or fraud on the vendor's part does not appear 
from the Report of the case. The most frequent 
examples of this kind are the representation of a life 
estate or an estate tail to be the fee, or an undivided 
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share to be the entirety, or the non-disclosure of the 
absence of ownership of the mines and minerals, or 
the existence of an incumbrance, such as conditions 
restrictive of the user. 

I will conclude this chapter by mentioning certain Risks to title 

. , in connexion 

elements of uncertainty connected with leases. In the with long 
case of building leases for long periods, there is a cer- 
tain amount of risk of the person entitled to the 
reversion, i.e. to the possession of the land on the 
termination of the lease, losing sight of his rights. 
This is not unlikely to happen if no rent is payable for 
the land, so that the reversioner has no occasion to in- 
terfere with the land for an interval of ninety-nine years. 
Leases at a peppercorn rent are not uncommon, for 
when the ground landlord has granted leases reserving 
the total amount of ground rent sought to be derived 
from the estate, he is accustomed to demise the rest 
to the builder at a nominal rent. The same result 
may happen when the whole estate is comprised in 
one lease at a single rent. Let us suppose a lease of 
a field to be granted at a certain rent, the description 
being a verbal one, without a map of the land. On 
covering the field with houses the builder will perhaps 
select one to bear the original rent. The purchasers 
of the others will have no relations with the ground 
landlord, whose descendants at the expiration of the 
ninety-nine years are not unlikely to lose sight of part 
of their property, the lease with its obsolete descrip- 
tion being useless for identifying the land, while the 
assignees of the lease, paying no rent, may have come 
to believe that they are entitled to the fee. Many 
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cases of long terms, created centuries back, coming to 
an end without the present reversioner being known, 
will be found in the Law Reports, probably due to the 
above cause, 
and leases for A form of lease which was once very common and 
is still found, is the lease for lives. A lease for a term 
or for lives, perpetually renewable on payment of a 
fine, was the common method a century back of letting 
agricultural land belonging to the Church and to 
Charities, including the lands of the old Universities 
and their Colleges, and Crown and Corporation lands. 
This mode of tenure was investigated and condemned 
by a Committee of the House of Commons in 1838, 
and since that date the Legislature, in various series of 
Acts applying to each particular Corporation, has set 
itself to abolish them. Thus the Government bodies 
who now control the Church and Charity lands, the 
Ecclesiastical Commissioners, the Charity Commis- 
sioners, and the Board of Agriculture, forbid these 
leases, but there is evidence to show that they still 
linger on certain Church estates, and they are 
occasionally found on lay lands. They are attended 
with two serious risks of miscarriage. Whatever may 
have been the economic justification of a lease for 
lives, it is difficult to imagine a form more calculated 
to throw doubt on the date of termination of the lease 
than making this depend on the duration of the lives 
of three persons in humble circumstances, who are 
likely to shift their abode or emigrate, without leaving 
any trace behind ; this difficulty in fact led to the 
passing of some very drastic legislation. The other 
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disturbing feature is that these leases, unlike other 
terms of years, are of freehold tenure and follow the 
law of descent of freeholds on intestacy, a distinction 
which seems very likely to be overlooked by the 
parties. To prevent this incident attaching they are 
sometimes granted in the form of a lease for a long 
term, say ninety-nine years, terminable at the expiration 
of the three lives. 



CHAPTER III 

CHAKGES UPON LAND 

In this chapter I propose to consider the various 
kinds of money charges that may affect land ; their 
multiplicity has been considered by some critics the 
chief cause of the difficulties of dealing with land. 
Charges to The facility of charging land with the payment 

su^oVan inip of debts is one of the main characteristics which 
annuity. distinguishes it from personal chattels. It owes its 
attractiveness for this purpose to two causes : (1) that 
it is an income-producing commodity, having indeed 
been until the invention of stocks and shares the sole 
such commodity; (2) that being immovable and in- 
destructible it forms an ideal security. It is not 
therefore surprising to find that every mode of dis- 
posing of the income of land, or taking a lump sum 
out of the corpus, is in common use. The commonest 
deed is the mortgage, providing for the payment of 
a principal sum and interest out of the land. Gifts 
of annuities for life or for a term, or of lump sum 
legacies payable at a future date, are generally made 
by will or settlement. Under a strict settlement of 
land, on the death of the father, the settlor, a life 
annuity has to be paid to the widow, called her 
"jointure," and lump sums raised for the younger 
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children called their " portions." Annuities, however, 
are sometimes created out of the land by deed of 
grant, and sales of land in consideration of a life 
annuity to the vendor are frequent. Perpetual rent- 
charges are also common. I have already mentioned 
that a grant in fee to the builder, reserving such a 
rent- charge, is one of the modes of developing building 
estates. Sometimes a landowner creates such a rent- 
charge and sells it to a purchaser; formerly rent- 
charges of 40 s. used to be created for the purpose 
of conferring on the grantee a vote for Parliament. 

To consider first the charges created by the land- Charges 
owner himself, these fall into two classes, formal landowner 
and informal. The formal deed of mortgage takes m The'mort- 
a shape which is peculiar to English law, and is gage- 
attended by considerable disadvantages. It consists 
of a conveyance of the land to the mortgagee as 
owner, with a proviso that he is to reconvey it when 
the debt is paid off. This involves the expense of 
a deed, instead of a mere receipt, when repayment is 
made. A mortgage of leaseholds is, as a rule, not 
made by a deed of assignment, which would make 
the mortgagee legally liable to the lessor for the 
payment of the rent and performance of the covenants, 
but by a subdemise for the residue of the term less 
a few days. These outstanding days, though of no 
intrinsic importance, may be made by a punctilious 
purchaser from the mortgagee a source of great trouble 
and expense, for he may insist on the vendor tracing 
the legal ownership from the original lessee -builder 
and vesting it in him. 
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(2) informal Informal mortgages are of common occurrence, for 
mortgage. the Court of Chancery, concerned only with the 
object of giving effect to the intentions of the parties, 
long ago decided that any words, or even actions, 
from which an intention to charge the land could 
be inferred were sufficient to create a valid charge. 
Thus if a vendor executes a conveyance of the land 
to the purchaser before payment of the purchase 
money, although no words are used, a charge is 
deemed to arise in his favour for the amount, known 
as " vendor's lien." A deposit of title-deeds for the 
purpose of a loan, without any writing, is sufficient 
to give the depositee a charge. It is generally, 
however, accompanied by a written agreement to 
execute a formal mortgage if required, and in this 
form constitutes the well-known Bankers' charge, 
adopted by them because time will not permit of 
the title being examined and a formal deed prepared. 
The equitable chargee has to pay heavily for his 
initial laxity when he comes to enforce his security, 
for, not being the legal owner of the land, he can 
neither enter upon it or convey it to a purchaser 
without the assistance of the Court of Chancery. 
Another disadvantage of these charges will be noted 
later on. 
Charges im- Besides the charges created by the landowner 

statute T their himself, there are those imposed on the land by 
a vantages. s t a tute, either by the statute direct or by order 
of some Government authority, central or local, acting 
under statutory powers. The number of these charges 
that has been imposed during the last three-quarters 
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of a century as the result of legislation designed to 
improve land, has been very considerable, the Legis- 
lature having proceeded on the principle that every 
debt due from a landowner, where the money has 
been spent in improving the land, should be made 
a charge upon it. This policy has the advantage 
of enabling the private lender or the public body to 
attach the land, without going to the trouble of 
finding out who is the actual owner, and if payment 
is not made, to enforce payment at his or their leisure. 
The greater number of these charges take the form of 
rent-charges, either for a period or in perpetuity, a 
form necessitated by the prevalence of strict settle- 
ments of land. 

I now propose to give a short account of the Lump sum 
various statutory charges affecting land. Mention ThTcharge of 
may first be made of the charge of the judgment creditor 1 ™* 
creditor, by which he enforces execution against the 
debtor's land. This charge has had a remarkable 
history, having engaged the attention of the Legis- 
lature in a series of Acts from the year 1838 to 
the year 1900, and been left at last in an ambiguous 
and unsatisfactory position. It is necessary to give 
the creditor, who has obtained judgment against his 
debtor, a charge on the latter 's land for the amount 
of the debt, owing to the comparative unsaleability 
of land, rendering it impossible, as is done in the 
case of chattels, for just sufficient of the land to be 
seized by the Sheriff and immediately sold to raise 
the debt. In the series of Acts above referred to, 
the policy of the Legislature underwent a change 
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as regards the period when the charge was to take 
effect. The Judgment Act 1838 made the debt a 
charge on all the debtor's land, in the widest form, 
as soon as judgment was obtained, a course which 
prejudiced purchasers, for it made the debt a charge 
on possibly much more land than was required, and 
tempted the creditor to shirk the task of finding out 
the lands and taking part of them in execution, relying 
on the purchaser's exertions to get him paid off. 
This disadvantage was removed by the Judgment Act 
1864, which enacted (sec. 1) that the charge should 
not take effect " until the land had been actually 
delivered in execution by virtue of a writ of elegit, 
or other lawful authority, in pursuance of the judg- 
ment," thus limiting the charge to the land from 
which the creditor was actually proceeding to take 
payment. In order to inform purchasers of the 
charge, it was made compulsory to register it in the 
Court of Common Pleas, the Register having since 
been transferred to the Land Registry. In this form 
the charge is not calculated to prejudice dealings with 
the land, but the last Act dealing with the subject, 
the Land Charges Act 1900, which has repealed the 
above-mentioned section of the 1864 Act with a view 
to re-enacting its provisions, uses language which 
raises a doubt as to whether the old law has not been 
brought back. 
(2) Death A familiar and very important charge on land is 

Duties 

that for the death duties, succession duty and estate 
duty. The Succession Duty Act 1853 (section 42) 
made the duty imposed on land coming to the sue- 
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cessor not merely a personal debt due from him, 
but also a first charge on his interest " and that of 
all persons claiming in his right in the lands." The 
Finance Act 1894 (section 9 (1)) makes the estate 
duty imposed by it not merely a debt from the 
executor or devisee, but a first charge on the land. 

An important and very common charge is the (3) Paving 

charge. 

charge for securing to an urban sanitary authority 
the proportion due from the owner of land abutting 
on a new road of the expenses incurred by it in 
making up the road, a charge sometimes known as 
the paving charge. In the case of provincial sanitary 
authorities, the Public Health Act 1848 gave the 
authority, after the work had been completed and 
the expense apportioned by their surveyor among 
the adjoining landowners according to the extent of 
their frontages, a summary method of recovery from 
the person who was the owner at the time of comple- 
tion, but owing to changes of ownership and the 
difficulty of tracing the owner it was found that this 
provision was not enough, and by the Local Govern- 
ment Act 1858 (section 62) the debt was made in 
addition a charge on the land, which could be en- 
forced against subsequent owners. The charge was 
re-enacted in the consolidating statute, the Public 
Health Act 1875 (section 257), and was repeated in 
the Private Street Works Act 1892 (section 13), 
which amplifies the provisions of the former Act as 
to private street improvements. In the case of the 
Metropolis, the debt has not been made a charge in 
so many words, but the same effect has been pro- 

c 
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duced by section 77 of the Metropolis Management 
Act 1862, which makes the expense recoverable 
" from the present or any future owner of the pro- 
perty." A similar charge is also commonly inserted 
in the private Improvement Acts of provincial towns. 
statutory Turning now to statutory rent-charges, the first 

rent-charges. . . .. ■, t • t c 

(i) Tithe. place, owing to its antiquity and the wide extent oi 
its operation, must be given to tithe. This charge, 
it is hardly necessary to mention, is a commutation 
in money of the tenth share of the produce of the 
soil which was originally paid to the clergy in kind. 
The commutation was effected by the Tithe Com- 
missioners under the Tithe Act 1836, who, having 
ascertained the amount of the tithe payable by each 
parish, commuted it into a perpetual rent-charge and 
apportioned it among the different lands in the parish, 
a distinct sum being assigned, sometimes for each 
farm or estate, sometimes for each field. The original 
maps showing the apportionments were deposited at 
the offices of the Commissioners, now the Board of 
Agriculture, copies being also provided for the church- 
wardens of the parish and the Registrar of the diocese. 
A long series of Acts, known as the Tithe Acts 1836 
to 1891, has been passed, giving the Tithe Com- 
missioners, now the Board of Agriculture, power to 
re-apportion the tithe as the lands get subdivided, 
and to fix the terms on which it may be redeemed. 
The annual Reports of the Board show that these 
powers are largely availed of, the number of applica- 
tions for altered apportionments and redemptions 
being several hundreds in each year. By the opera- 



CHARGES UPON LAND 35 

tion of redemption, and of another process called 
merger, by which, when the tithe and the land 
become vested in the same owner, he can extinguish 
the tithe by deed confirmed by the Board, the amount 
of tithe outstanding is getting gradually reduced. 

A very important class of statutory rent-charges (2) Termiu- 

fl.nl fl tpti^- 

consists of terminable rent-charges imposed on the charges under 
land by order of the Board of Agriculture ("pro- me ntofLand 
visional " followed by " absolute " order) under the 
Improvement of Land Acts and kindred statutes. 
These rent-charges owe their existence to the preva- 
lence of strict settlements of land, as they provide 
a means by which the limited owner may borrow 
money for the improvement of the land without 
prejudice to the remainderman. The money has 
to be expended under the supervision of the Board, 
and principal and interest are made payable by instal- 
ments spread over the period during which the benefit 
of the improvement is supposed to last. Thus the 
debt is not payable by the landowner personally but 
by the land, each successive owner, whatever may 
be the length of his ownership, paying his due pro- 
portion. The money can be advanced either by 
strangers or by the landowner himself. 

The legislation authorising these charges has pro- 
ceeded in a continuous stream from the early part of 
the nineteenth century. Starting with drainage, the 
list of works permitted has been gradually extended 
to include not merely all possible works for the 
benefit of the landowner's estate but some for that 
of the community. The Public Money Drainage 
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Acts 1846 to 1856 enabled money to be advanced 
out of the consolidated fund for drainage purposes ; 
the works bad to be done under tbe supervision of 
the Inclosure Commissioners, now the Board of Agri- 
culture, and every £100 advanced was repayable by 
annual instalments of £6, 10s. spread over twenty-two 
years. A number of private Companies were then 
started to advance moneys to landowners for improve- 
ment purposes, whose private Acts gave similar powers 
to the Commissioners. A general statute was passed 
in 1864, the Improvement of Land Act 1864, 
authorising any person to make the advances. The 
list of improvements sanctioned by it comprised every- 
thing necessary for the development of an agricultural 
estate, including roads and railways, cottages and 
buildings, waterworks, mills and jetties ; the landowner 
was also allowed to subscribe for shares in a railway 
or a canal calculated to benefit the estate, charging 
the subscription money also on the estate. The 
Limited Owners Residences Acts 1870 and 1871 
enabled the landowner to raise the expenses of build- 
ing a mansion-house in the same manner, and the 
Limited Owners Reservoirs and Water Supply Act 
1877 to construct reservoirs and waterworks not only 
for the supply of the estate but for general commercial 
purposes. 

The Settled Land Acts 1882 and 1890 added a 
long list of improvements to those specified in the 
1864 Act, all improvements authorised for capital 
moneys arising under the settlement being also put 
within the 1864 Act. The Act of 1882 also much 
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facilitated these loans by abolishing a provision con- 
tained in the 1864 Act by which, before applying for 
the loan, the tenant for life had to give notice to the 
persons entitled in remainder and to all mortgagees, 
and if they objected, to get the sanction of the Court 
of Chancery, a step which was also necessary if the 
remaindermen were the infant children of the tenant 
for life. The last Act of the series, the Improvement 
of Land Act 1899, allows the annuity to be spread 
over a period of forty years, instead of the maximum 
period of twenty-five years fixed by the 1864 Act. 
The statistics of the Board of Agriculture show that 
the average number of absolute orders granted per 
annum under the Improvement of Land Act 1864 for 
the eight years ending 1907 was 218, and the average 
capital amount charged by each £572. 

The principle that the landowner who is called The same 
t . . -,iit , • c under other 

upon to spend money m improving the land, must, it Acts. 

a limited owner, be enabled to recoup himself by a 
terminable rent-charge, has been given effect to in 
various other Acts. Thus under the Housing of the 
Working Classes Act 1890 (sec. 36) a landowner, who 
has at the bidding of the local sanitary authority to 
rebuild an insanitary house, can call upon the authority 
to grant him a charge on the land for the amount — 
an annuity of £6 for thirty years for every £100 
expended. The same course is open to a landowner 
who has paid a tenant compensation under the Agri- 
cultural Holdings Acts (1883 Act sec. 29), or to one 
who has paid money for the making up of a road 
(Public Health Act 1875 sec. 240). 
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Perpetual The Board of Agriculture is also empowered to grant 

rent-charges. ... . 

(i) Under the rent-charges, in tins case perpetual, under the Acts 
A°K ° providing for the compulsory enfranchisement of copy- 

holds. The consolidating Act, the Copyhold Act 1894, 
provides (sec. 8) for the compensation to the Lord of 
the Manor for enfranchisement taking the form of a 
rent-charge payable out of the enfranchised lands in 
two cases, viz.: (1) in compulsory enfranchisements, if 
the enfranchisement takes place at the instance of the 
Lord, or if the compensation amounts to more than 
one year's improved value of the land, and the land can 
be identified; (2) in voluntary enfranchisements effected 
under the sanction of the Board, i.e. where either lord 
or tenant is a limited owner. Payment by rent-charge 
instead of by lump sum is especially adapted to this 
transaction, as it suits the case of the interest of either 
party, the copyholder or the Lord, being in settlement. 
Moreover it meets the possibility of the title of the 
Lord of the Manor being defective, for if another 
claimant should establish his right to the manor, the 
rent-charge could easily be diverted to him, whereas 
the lump sum paid might be irrecoverable. 
(2) Under A recent example of a statutory rent-charge is the 

provement betterment charge imposed under some of the Improve- 
ment Acts of the London County Council, e.g. the 
Tower Bridge Southern Approach Act 1895 (sec. 36). 
The charge is imposed on lands adjoining the improve- 
ment area which have been benefited by the improve- 
ment, and is a perpetual rent-charge equal to 3 per 
cent, on one-half of the amount of the estimated 
increase of value. 



Acts. 
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The exact incidence of these statutory charges Defects in the 
requires careful definition, and the Acts do not always 
provide it. Thus it is important, as between vendor 
and purchaser, tenant for life and remainderman, 
that the time when the charge first takes effect 
should be readily ascertainable. The paving charge, 
however, is made to attach at a vague period, 
the " completion of the works," i.e. before the 
apportionment of the expense has been made and 
payment demanded, so that the landowner may well 
be ignorant of its having come into existence (Public 
Health Act 1875 sec. 257). The validity and order 
of priority of the charge are also important points. 
Most of the Acts make the charge absolutely valid, 
despite any defect in the landowner's title, and provide 
that it shall rank subsequent to tithe and charges 
incident to tenure only, i.e. in priority to all charges 
created by the landowner himself. The priority of 
statutory charges inter se may give rise to a question. 
A point which has been rather neglected in the Acts 
is how the charge, imposed on the " land " simpliciter, 
is to be borne when the latter is split up into freehold 
and leasehold interests. This question came before the 
Court, on the paving charge, in the case of Corporation 
of Birmingham v. Baker (17 CD. 782), when it was 
held that the charge must be borne by freeholder 
and leaseholder rateably according to their respective 
interests ; on what principle these were to be ascer- 
tained was not decided. 

The existence of such a multiplicity of charges on The disadvan- 
land, especially rent-charges, affecting as a rule far ges ° 



multiplicity 
of charges. 
(1) The ex- 
pense of ap- 
portionment. 



Apportion- 
ment and re- 
demption 
under the 
Acta. 
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more land than is really required as security for the 
debt, if it does not actually impede sales of the land, 
adds considerably to the labour and expense in con- 
nexion with them. This is because, on a sale of part 
of the land, the charge has to be apportioned, if 
possible with the consent of the charge-owner, if not, 
between the parties themselves. Thus if a field is 
conveyed to a builder at a single rent-charge, upon the 
sale of the different houses built upon it, the propor- 
tion of the rent to be paid by each purchaser will 
have to be agreed, and either a covenant obtained 
from the charge-owner apportioning the individual 
amounts for each house, or covenants entered into 
between the puchasers for payment of the share of 
each. The same process has to be gone through if 
a field is leased at a single rent and conveyed in 
separate plots to purchasers. The apportionment by 
the charge-owner or ground landlord is generally not 
obtainable, and the purchaser has to content himself 
with a covenant by the vendor to indemnify him in 
case he should be made liable for more than his due 
share of the rent or charge. An indemnity is not a 
perfect security, as after the lapse of years the party 
liable may be difficult to find, and in important cases 
it is sometimes supplemented by the vendor either 
setting aside other property on special trust to meet 
the charge, or giving the purchaser himself a supple- 
mentary rent-charge out of the land retained. 

By some of the Acts creating rent-charges the land- 
owner is enabled to compel apportionment of it. Thus 
the Board of Agriculture has power to apportion the 
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tithe without the consent of the tithe-owner, and 
charges under the Improvement of Land Acts without 
the consent of the chargee (1864 Act sec. 68). Many 
of the Acts also contain a power for the landowner 
to compel the charge-owner to accept a lump sum in 
redemption of the charge, an application to the Board 
being necessary in the case of tithe. There is how- 
ever no such power to redeem charges under the 
Improvement of Land Acts. The Board have also 
power to compulsorily redeem the owner of a quit- 
rent or other rent incident to tenure (Conveyancing 
Act 1881 sec. 45). 

A second disadvantage of the multiplicity of (2) The risk 
charges is the risk that the landowner, when selling, being over- 
may overlook some of them, to the detriment either gaie." 
of the charge-owner or of the purchaser. One of the chf™™ ° 
chief characteristics of our system of conveyancing is 
that the landowner himself is the only source of in- 
formation as to the incumbrances affecting his land, 
putting it in the power of a careless or fraudulent 
vendor to inflict much loss on the purchaser. To 
remedy this, attempts have been made at different 
times during the last three centuries to establish 
Registers of mortgages and other interests affecting 
land, which will inform a purchaser of these docu- 
ments. As a result of these efforts, Registers of all 
deeds affecting land have long been established in 
the counties of Middlesex and Yorkshire, but over 
the rest of England and Wales there is no Register 
of charges or interests created by the act of the land- 
owner himself, with the exception of two kinds of 
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deeds, viz. annuities and deeds of arrangement with 
creditors. Deeds creating out of the land annuities 
for life, except annuities created by will or settlement, 
and deeds by which a debtor conveys all or part of 
his land or other property to a trustee to realise for 
the benefit of his creditors, have to be registered at 
the Land Registry on pain of being avoided against 
a purchaser (18 & 19 Vic. c. 15 sec. 12 ; Land Charges 
Act 1888 sec. 9). As regards the various statutory 
charges, however, the aim of the Legislature has been 
to have these registered, and registered in one build- 
ing, so that a purchaser can make a single search. 
Thus judgments (or the writs of execution thereon) 
and improvement charges under the Improvement 
of Land Acts, including the similar charges under 
kindred Acts and the betterment charges under the 
London County Council Acts, have all to be registered 
at the Land Registry. The Legislature has not, how- 
ever, succeeded in sweeping all these charges into the 
net, for it was decided in the case Reg. v. Vice-Begr. 
of Office of Land Registry (24 Q.B.D. 178) that the 
important paving charge was not registrable at the 
Land Registry under the Land Charges Act 1888, 
and the Private Streets Works Act 1892 provides 
that it shall be registered at the office of the local 
authority (sec. 13), thus compelling the purchaser to 
search in the country as well as in London. Neither 
is provision made for registration of the rent-charges 
created by the Board of Agriculture under the Copy- 
hold Act 1894 

If the purchaser fails to discover a prior incum- 
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brancer, their relative positions are regulated by a The position 

Or f'MP f 1 nAT , £fpft 

doctrine of law which must now be briefly described. r the pur- 
To do this it is necessary to explain the difference be- charge is over- 
tween legal and equitable interests in land, a distinction )^trnt'tion he 
which, as it does not affect the quantity of the interest between legal 

1 * and equitable 

but only its quality, did not come within the purview interests in 
of the last chapter. The difference arises from the 
recognition of trusts by the law, the trustee being 
the legal owner of the land and the cestui que trust 
equitably entitled to the profits. The actual control 
of the land may be divided between these two persons 
in varying degrees. The trustee may be intended to 
be an active agent exercising all the rights of owner- 
ship over the land, in which case the cestui que trust 
becomes a mere passive recipient of the rent, and has 
no interest in the land beyond the right or equity to 
receive it. Again, the owner of land may constitute 
himself a trustee of the profits for another person in 
certain events, as when he enters into an agreement, 
formal or informal, to sell or mortgage it, the pur- 
chaser or mortgagee being then regarded by the law 
as a quasi cestui que trust and acquiring an equitable 
interest in the land. Again, the legal ownership of 
the land may be vested in the trustee, but the inten- 
tion be that the control should be exercised by the 
cestui que trust, the former becoming a bare or passive 
trustee. This happens when, in order to conceal the 
real ownership of land, it is conveyed to a nominal 
owner, and also when an active trust comes to an end 
by some person becoming beneficially entitled to the 
absolute interest in the land. An example of both 
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an active and a passive trust is afforded by a mort- 
gage, in which the land is conveyed at once to the 
mortgagee in legal ownership, but with the intention 
that he should only begin to exercise the powers of 
owner when default is made in payment of the debt 
or interest. Until this happens the mortgagor is 
entitled not to a mere equity but to the land itself, 
and his interest is called an equitable one, an 
equitable estate in fee-simple or the equity of re- 
demption. It will thus be seen that there are two 
kinds of equitable interests in land, those arising 
under incomplete or informal documents, and those 
which are equivalent to full legal estates, being con- 
veyed and dealt with with as much formality as the 
latter. 
The doctrine Equitable estates in land are as valuable and impor- 
ority of equit- tant as legal ones, but owing to the historical circum- 
e es es. s t ances under which they have grown up, they are not 
treated with equal regard by the law. In the times 
of the Plantagenets, trusts of land were not recognised 
by the Courts of Common Law at all, but began to 
acquire protection under the extraordinary and over- 
riding jurisdiction of the Lord Chancellor, now repre- 
sented by the Court of Chancery. They were then 
mainly employed to evade the burdens of legal owner- 
ship, the feudal exactions and the liability to forfeiture 
for treason. The Legislature attempted to put an end 
to this form of trust at a blow by the famous Statute 
of Uses in 1535, designed to make the cestui que trust 
the legal owner, but the statute was rendered a dead 
letter by the lawyers. Since that time, by a long 
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series of decisions of the Courts, aided on occasion by 
the Legislature, the right of the equitable owner to 
the full beneficial enjoyment of the land has been 
gradually vindicated, the privileges and obligations of 
ownership being one after another transferred to him 
from the legal owner, so that now an equitable estate 
in fee has all the characteristics of a similar legal 
estate. The path traversed by the Legislature at a 
bound has thus been gradually followed by the Courts, 
but the goal of complete equality between the two 
estates has not yet been quite reached. The equit- 
able owner is still unable, at any rate in theory, to sue 
for the rent or to eject a trespasser, and an ancient Rule 
of the Court of Chancery, that it would not enforce 
the performance of a trust upon a purchaser of the 
land who had acquired the legal estate without notice 
of it, thus giving the legal estate in certain events 
preference over the equitable, still subsists. 

This last doctrine I shall consider at length in a Its effect. 
subsequent chapter. It is here only necessary to 
point out its operation in cases where the purchaser 
of land fails to learn of an incumbrance. Under it, 
if the incumbrance is an equitable one, and the pur- 
chaser has acquired the legal estate, he will prevail 
over it. Now the great majority of the charges on 
land are equitable. When the mortgagor executes a 
second or third mortgage, drawn in exactly the same 
form as the first mortgage, the legal ownership being 
vested in the first mortgagee, the interests of the 
second and subsequent mortgagees can only be equit- 
able. The informal mortgages by agreement or deposit 
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are all equitable, and the same appears to be the case 
with all the statutory charges. Thus the doctrine of 
law now under consideration puts all the charges on 
land, except the first legal mortgage, in a precarious 
position as regards a purchaser. The only chance of 
safety of the holders of these lies in bringing them- 
selves to the notice of the purchaser, but as already 
explained, in all except two counties there is no 
Register by which they can do so, and the second 
mortgagee has in practice to give notice to the first, 
hoping that the latter will reveal him to the purchaser 
when the latter comes to inspect the deeds, a service 
which the first mortgagee is under no obligation to 
perform. As I have stated, there is a Register of 
statutory charges, but it is characteristic of the half- 
hearted way in which such Registers have been insti- 
tuted, that none of the Acts providing for registration 
of the various charges make registration in. itself 
notice, so that if the purchaser does not choose to 
search the Register (as is stated to be the practice in 
the provinces), the chargee, though he has done all 
he can to reveal himself, is liable to lose his interest. 

It will thus be seen that although the law allows 
the landowner complete latitude to create charges in 
any form he likes, it does not extend equal protection 
to all the charges, and the disability falls not only on 
chargees who have chosen to dispense with a formal 
security but on second mortgagees who have investi- 
gated title and drawn their mortgage deed with as 
much care as the first mortgagee himself. 



CHAPTER IV 

WILLS 
The common transactions with land are effected by wills and 

»-,.-,/.! . /•-!-)• settlements as 

five kmds ot documents, viz. conveyances (including SO ureesof 
deeds of exchange and of partition), leases, mortgages, ^S 3 * 1011 - 
deeds of settlement, and wills (which also commonly 
contain settlements of property). Something has 
already been said about mortgages, and conveyances 
and leases are as a rule so straightforward, following 
stereotyped forms, as to give rise to few questions 
of construction. I propose then to confine myself 
to the consideration of wills and settlements, which, 
with the kindred subject of intestacy, are the main 
source of serious difficulties of title. The enormous 
quantity of litigation to which these documents give 
rise can be seen from a glance at the current 
Chancery Law Reports or the text-books on the law 
of wills. The Judges of two Divisions of the High 
Court spend a large part of their time in dealing with 
wills, the Probate Division in ascertaining whether 
the document is valid, whether the testator was of 
sound disposing mind at the time of making it, 
whether he executed it in accordance with the for- 
malities prescribed by the Wills Act 1837, and 
whether he subsequently revoked it; the Chancery 
Division in interpreting the clauses of the will after 

47 
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it has been admitted to probate. The text-books on 
wills, classifying the various decisions which have been 
given on the different ambiguities during the last three 
hundred years or more, and endeavouring to deduce 
the principles underlying them, show how various and 
persistent the errors in draftsmanship have been. The 
ambiguities, when not due to simple carelessness, will 
be found to have their origin to some extent in the 
ignorance of the testator of the exact nature and 
extent of his ownership of his property, an ignorance 
which can be readily accounted for in the case of land 
by the complicated nature of the interests which may 
exist in it, but mainly in the ambitious character of 
the dispositions attempted, the testator not being con- 
tent with absolute gifts to ascertained persons, but 
bestowing his favours on vague classes of beneficiaries, 
his issue or relatives, or encumbering them with con- 
ditions and qualifications. A perusal of the text-books 
will also show the uncertainty of the law, the cases 
exhibiting the general current of judicial opinion on any 
particular point being always accompanied by some 
conflicting decision, a state of things which causes the 
same phrase to come up repeatedly for adjudication. 
This uncertainty is primarily due to the ancient prac- 
tice of the Court of Chancery, based on the supposed 
helplessness of testators, of construing expressions in 
wills, as distinct from deeds, not in their simple or 
technical meaning, but so as to give effect to the 
supposed intention of the testator, a practice which, 
however satisfactory in the particular case, tends to 
make testators careless, and as it leads to straining 
and throwing doubt upon the natural meaning 
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of terms, brings well-drawn dispositions also into 
question. The tendency of the Judges now is to con- 
strue the language literally, but until the old decisions 
which actually made an amended will for the testator 
are authoritatively declared to be overridden, they will 
certainly continue to be invoked. 

In dealing with this subject space will only permit Mode of treat- 

. „ , . ment of the 

me to mention in the first place certain circumstances subject. 
connected with the preparation of wills which render 
them especially liable either to contain errors or to 
give rise to questions of construction, and then to 
describe in detail a few of the most offending limita- 
tions. The reader will be referred to the chapters 
in the most philosophical text-book on the subject 
(Jarman on Wills 5th ed. 1893) in which he will 
find the various dispositions here briefly alluded to, 
exhaustively dealt with. 

In the first place the will, alone of all legal docu- The main 

r i nil i-ii- sources f am . 

ments, is frequently prepared by the testator himself, biguities in 
To say nothing of the mistakes which an illiterate or ™) xiie ignor- 
careless testator is likely to make, the most careful is t" ^,* 116 
likely to omit or misuse the technical terms relating 
to freehold land, e.g. real estate, devise, heir. I shall 
refer to this later on in connexion with the ques- 
tion of the estate in the land taken by the devisee. 
Similarly the testator often omits, in the residuary 
gift of all his property, words specifically relating to 
his freehold land. Thus if, after various bequests of 
personalty, he gives " all the rest of his estate " to A, 
it will be a question whether the freeholds pass to 
A, or to the heir-at-law as on intestacy (Jarman 
cap. 22). 

D 
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(2) inaeou- Even when the testator employs a lawyer to draw 

rate rnforma- . _ 1 ■/ 

tion supplied the will, the latter is in a less favourable position for 
to the drafts^ ensuring accuracy than he is with other documents. 
™* As to the Thus to confine our remarks to real estate, in drawing 
nature of hia a conveyance he has the abstract of the title-deeds in 

interest in the J 

land. front of him from which to ascertain the landowner's 

powers or the physical description of the land ; in 
drawing the will he has to obtain this information 
from the testator. The latter is not unlikely to supply 
erroneous information on such technical matters as 
the tenure of the land and his estate in it, or to omit 
to disclose a settlement affecting the land. To this 
cause is probably to be attributed the frequent cases 
which have come before the Courts in which a tenant 
for life or in tail has made a will disposing of the fee, 1 
or the owner of an undivided share in land has pur- 
ported to dispose of the entirety. Cases of a testator 
giving away property to which he was not entitled 
have been so frequent as to give rise to a doctrine 
of the Court of Chancery, the doctrine of election, 
under which the gift is not treated as simply void, but 
the true owner, if he also takes a gift under the will, is 
required either to forfeit it, or to give effect to the 
attempted disposition of the testator. This doctrine 
is probably not often enforced except under the super- 
vision of the Court (J. cap. 14). 
(b) As to the The testator is also not unlikely to provide an in- 
sertion of' accurate description of the physical land. I shall point 
the land. ou t later on the disadvantages of the common mode 
of describing lands adopted by conveyancers viz. by 
reference to a string of different attributes, the name 

x For a recent case see Murray v. Waikvns (L.T. 62 p. 796). 
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(if any) of the land being the chief, but supplemented 
by a description of the tenure, parish or county, area, 
occupier. The testator may readily make a mistake 
in one of these items, and the very caution of the 
draftsman in attempting such a detailed description 
becomes the undoing of the will. Imperfect descrip- 
tions of land in wills occupy a prominent place in 
the text-books. A not infrequent example has been 
where a farm, described as " in the parish of X " or 
" in the occupation of M," has been found to contain 
some fields in the parish of Y or in the occupation 
of N, raising the question whether these fields were 
intended to pass under the specific devise of the farm 
or to fall into the gift of residue (J. cap. 24). 

Besides the description of the property, the drafts- (o) As to the 
man has also to rely on the testator for the description the°legatees° 
of the legatees. The testator has constantly failed to 
acquaint the draftsman sufficiently with the state of his 
family. Thus in gifts to a class of children or relations, 
he has misstated the exact relationship or the number 
of members in the class. In wills where a testator, 
having no children, has left bis property between his 
brothers and sisters, settling the shares on them and 
their children, the question has constantly arisen 
whether members dead at the date of the will who 
had left children were to be included. To draw such 
a will properly, the draftsman would need to have the 
testator's pedigree in front of him (J. cap. 49). 

Some general circumstances connected with the (3) Certain 
preparation of wills may here be mentioned. Unlike ^stances 
conveyances and other legal documents, this one is 
never submitted after drafting to independent revi- 
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sion. A devise of land suffers in comparison with a 
conveyance from the fact that it does not command 
the whole of the draftsman's space and attention, the 
will dealing with all the rest of the testator's property 
as well. It is also invariably inferior as a document 
of title in one respect, viz. that it has no plan. 
(4) The A will is also subject to a difficult rule of con- 

Till P "fn A.T A 

will speaks struction which does not affect other documents, viz. 

death. that (in the absence of evidence of a contrary in- 

tention) it speaks not from the date of its execution, 
but from that of the testator's death, so that the gifts 
have often to be construed with reference to a state 
of circumstances not contemplated by the testator. 
Between the dates of the will and the death the 
testator may have dealt with the property bequeathed 
in a way to alter its character or position, e.g. con- 
verted it into money, made a gift of it to the legatee, 
or in the case of landed property, added to it, or re- 
newed the lease. When additions have been made 
to the land, the common mode of description, owing 
to its vagueness, again leads to difficulty. When the 
testator devises " my house and grounds known as 
Highfield," or " my farm now in the occupation of 
M," or " my land situate at S," and subsequently 
acquires lands adjoining these properties, it will be a 
question whether the additional lands pass under the 
devise, or to the residuary devisee (see Be Champion 
1893 1 Ch. 101). Again the legatee may die before 
the testator, or his position as regards the latter 
may be changed, e.g. by marriage or divorce. If the 
legatee dies, the legacy lapses and falls into residue, 
except in the case of gifts to a class, when the sur- 



WILLS 53 

vivors take ; a distinction which is not always easy 
to apply (J. cap. 11). Sometimes to avoid the neces- 
sity of making a new will in case the legatee dies 
before him, the testator inserts a clause giving the 
property to some one else in that event. Eeference 
will be made to this clause later on. 

Yet another source of ambiguities is the practice of (5) The 
altering a will by a codicil instead of preparing a new making ° 
will. Even if the draftsman of the codicil has the codicils - 
will in front of him, the task of altering one brick in 
an elaborate structure without displacing the rest will 
often prove more difficult than re-erecting the whole 
fabric. If the draftsman or the testator himself is 
careless enough to rely on his memory of the will 
alone, inconsistencies between the two documents are 
to be expected. When however the testator has made 
many codicils, a new and a very real danger arises, 
viz. that when starting out to instruct his legal adviser 
to prepare a new codicil, he will forget to take all 
the old ones with him. If in giving instructions for 
codicil D, he produces codicils A and B, but not C, 
D will very likely contain dispositions inconsistent with 
C; but this is not the worst that may happen. It 
is customary to conclude the codicil with words con- 
firming the will ; if the testator in codicil D confirms 
his will and codicils A and B, it will be arguable that 
C, not being confirmed, was intended to be revoked. 
The more numerous the codicils, the greater too the 
risk of the executor not being able to find them all 
at the death. It must be remembered that the pro- 
bate, on which strangers dealing with the estate, e.g. 
purchasers, will rely, is granted by the Court in ordi- 
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nary cases merely on the word of the executor that 
such and such are the testamentary documents 
(J. cap. 7). 
Three danger- I now propose to mention three forms of disposi- 
diaposition. 'ion, peculiar to wills and settlements, which are re- 
sponsible for a very large part of the litigation to which 
these documents give rise. They are the gift to a 
class, the contingent gift, and the alternative gift or 
gift over. They are used with reference to either 
real or personal estate, 
(l) The gift The gift to a class, or as it may perhaps be more 

to A clilSS 

appropriately termed, the generic gift, is a gift not to 
a person by name, but to the person occupying a 
particular position, generally a particular relationship 
to the testator or another. The commonest instances 
are bequests to the " husband," or " wife," of A, to the 
" children," " issue," or " nephews and nieces," of A, 
to the " heir,'' or " next of kin," of A. Gifts of this 
kind, when designed to take effect immediately, might 
to a great extent be avoided ; for with a little trouble 
the testator could insert the actual names of the 
members of the class in the will. But they are an 
almost indispensable part of gifts in future- and of 
settlements. If a settlor gives a life interest in pro- 
perty to A, some recipient has to be provided for it 
at A's death; a second living person, B, is undesir- 
able, for he may not be alive at A's death; the 
natural recipient is the person occupying a particular 
relationship to A at his death, say the children of 
A ; the ultimate recipient, if A has no children, must 
be the " heir " of the testator or 6f A. As the per- 
sons answering to the description of the " children of 



WILLS 55 

A," or the " heir of A," vary at different periods of 
A's life, these gifts have to be interpreted, the practi- 
tioner taking the family tree and determining the 
particular period for ascertainment of the class from 
certain Rules which have been deduced from the 
decided cases and will be found in the text-books. 
These rules are based on practical considerations and 
aim at including as many beneficiaries as is possible, 
consistently with the division taking place as soon as 
there are objects in existence entitled to possession. 
The important periods are the death of the testator, 
of the life tenant, or of the parent (where not the 
life tenant), or the attainment of the age of twenty- 
one by the first beneficiary. The rules in very 
many cases do not appear to be sufficiently precise 
to be applied except under the direction of the 
Court. Obscurity seems to surround some of the 
most usual limitations. Thus it will not be found 
easy to gather from the text-books at what period 
the heir or next of kin are to be ascertained, in the 
common cases (1) where there is a bequest to A, 
then to the testator's right heirs or next of kin 
(2) a bequest to A, followed by an intestacy (J. 
caps. 28, 29, 30). A question which very commonly 
occurs in gifts to a class of children is whether an 
illegitimate child, or one en ventre sa mere at the 
period of distribution, is to be included (J. cap. 31). 

The second kind of gift is the contingent gift, (2)Thecon- 
- - . i j ' i • tingent gift. 

where the property is given to tne donee on nis 
fulfilling a certain condition, the most usual being 
his attaining a certain age. Common forms of this 
gift are " to A on attaining twenty-one " (or twenty- 
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five), " to A on marriage," " to A, to be a vested 
interest on attaining twenty-one," or " upon trust 
to divide among the children of A, as and when 
they attain twenty-one." 

These words give rise to one of the most constantly 
recurring and vexed questions of the law, viz. the 
question at what period the bequest vests, i.e. A 
becomes absolutely entitled to it. This point is of 
importance in two cases — (1) where A dies under 
twenty-one and it has to be decided whether his 
representative is entitled ; (2) where the gift is to 
a person, unborn at the testator's death, on attaining 
an age over twenty-one. A common instance of the 
latter is a gift to A for life, then to his (unborn) 
children on attaining twenty-five. In this case, if the 
children's shares do not vest until they attain twenty- 
five, the gift to them is void altogether under the 
Rule against Perpetuities, which will be explained 
hereafter. Now it is submitted that these words 
are not ambiguous in themselves, a gift to A " on 
attaining twenty-one" literally meaning a gift only 
to be taken by A if he attains twenty-one. The 
Court of Chancery, however, out of compassion doubt- 
less for the legatee dying under twenty-one, and to 
avoid the drastic operation of the Perpetuity Rule, 
admitted a second construction, viz. that A is entitled 
at once, but his obtaining possession of the corpus is 
postponed till he attains the specified age. Which 
of these constructions was intended by the testator 
has to be inferred as far as possible from the various 
expressions and provisions used in other parts of the 
will. The actual words of the gift favour the view 
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that it is contingent ; but the representative of the 
deceased minor can generally urge that the testator 
has given the legatee the whole or part of the income 
of the property pending its delivery, and that he has 
provided no alternative donee if the gift fails. The 
uncertainty of the law is shown by the continuous 
stream of reported cases right up to the present date, 
on wills varying but little in language (J. cap. 25). 

When the testator provides an alternative donee, 
B, if A does not fulfil the condition, this might be 
supposed to be fatal to the notion of immediate 
vesting, but the Court has devised a third method 
of construing such a gift, so as to save it against 
the Perpetuity Rule. Thus to take a recent example, 
in Be Tnrney Tnrney v. Tumey (1899 2 Ch. 739) a 
gift to A " on attaining twenty-five, but if he dies 
under twenty-five, to B " was construed as vesting 
immediately in A, but with a liability to be divested 
if he died under the specified age. 

The third form of gift is the alternative gift, by (3) The gift- 
which the testator or settlor, having made a gift to feiture clause. 
A, proceeds to make a gift over of the same property 
to B, in case of certain events happening to A, 
generally his death under certain circumstances. 
This gift is the converse of the preceding, the latter 
having given the property to the donee if a con- 
tingency happens, the present form taking it away 
in such a contingency. A common and the most 
defensible form of the gift is where it is intended 
to obviate the total failure of the legacy by the death 
of the legatee before the testator, where e.g. property 
is bequeathed to A but if he dies before the testator 
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to B. But it is also commonly employed where a 
testator settles property on a child A for life, than to 
his unborn children. Under such a gift, any child 
of A, even if he dies before A's death, i.e. before the 
property becomes divisible, will be entitled to share. 
The testator, being unable to contemplate with 
equanimity the possibility of such a child, in the 
absence of issue, bequeathing his share of the settled 
property out of the family, provides that if a child 
of A dies without issue before A, his share shall pass 
to the surviving children. A very elliptical form 
of this gift is found in loosely drawn wills, viz. a gift 
" to A or his heir," " to A and B or the survivor," the 
testator apparently meaning in the first case that if 
A dies before him or before the period of distribution 
the property is to pass to A's heir ; in the second, that 
if either A or B so dies, the survivor is to take. 
The phrase jf o phrase has given rise to more litigation than 

"to A but if; r s . . . 

he dies with- the words "to A, but if he dies without issue to B," 

out issue, to . . , ., . i i i • 

B." and its variants, three chapters in our text-book being 

devoted to it (caps. 40, 41, 49). I shall have to refer 
to it again in connexion with the amount of estate in the 
land which it confers on A. Part of the ambiguity 
is due to the phrase " die without issue," to which at 
least four constructions have been put, viz. (1) die with- 
out ever having had issue (2) die without leaving issue 
living at his death (3) die without leaving issue living at 
the death of the life tenant (see Jarman v. Vye 2 Eq. 
784); (4) in the case of realty, the words were construed 
as giving an estate tail to A, with remainder to B. 
Omission of In a remarkable series of cases, the testator, after a 
the time limit. gift to childreil) following a life interest in A, has 



WILLS 59 

inserted the gift over of a child who dies, but without 
any time limit, limiting its operation to the lifetime of 
A. A recent instance, in a will drawn in the year 
1889, occurred in Be Schnadhorst (1902 2 Ch. 234). 
I will however quote the will in Olivant v. Wright 
(1 CD. 346). Here the testatrix, having bequeathed 
her property to her husband for life, then to be 
" divided " between the five children, proceeded " and 
if any of her children should die without issue, then 
that child's share shall be divided among the children 
then living, but if any child should die leaving issue 
that issue shall take its parent's share." This puzzling 
clause (which one might imagine had crept in by 
mistake) makes havoc of the preceding disposition, 
as no " division " of the property can take place at the 
husband's death, if the trustees are to retain the 
children's shares. Whether in such a case the Court 
will insert the time limit, is a matter of great un- 
certainty. Lord Romilly regarded it as a fixed rule 
in 185 7 that " where there is a gift to X for life, then 
to A, followed by a proviso that if A dies without 
children the property is to go to B, the Court in order 
to prevent the inconvenience of postponing absolute 
vesting beyond the death of X, will supply after the 
words ' without children ' the words ' in the lifetime of 
X ' " {Edwards v. Edwards 15 Beav. 357). The House 
of Lords, however, decided in 1874 that there was no 
such rule, and construed the words literally {O'Mahony 
v. Bwdett L.R. 7 H.L. 388); a decision which how- 
ever has not prevented the time limit being inserted 
in subsequent cases {Olivant v. Wright, Besarvt v. Cox 
6 CD. 604) (J. caps. 47, 48, 49). 
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The forfeiture The gift-over or forfeiture clause assumes its most 

clause in . 

settlements, important aspect when it is made the instrument by 

which the settlor seeks to regulate the conduct of his 
descendants. It is by this means that the founder of 
a family compels the successive owners of the settled 
estates to adopt his name and arms, inserting in the 
settlement a gift over of the estates in default of the 
in-coming heir complying with the condition, to the 
next in line of succession. In other cases the testator 
uses this instrument to compel his son to carry on a 
particular business, or his daughter to reside in a 
particular house. 

This clause is a great source of litigation. The 
in- coming heir who omits to comply with the settlor's 
condition within the prescribed time, possibly because 
the particular clause embedded in the long deed of 
settlement has escaped his attention, is not without 
resources in contesting the operation of the clause. 
The litigation commonly turns on two points : (1) 
whether the condition is void as against public policy 
being e.g. in restraint of alienation or of marriage, (2) 
whether the fateful event has actually taken place. 
The second question is a difficult one where the event 
is not one single notorious act, but depends on a course 
of conduct, if e.g. the in- coming heir or beneficiary dallies 
with the condition, now assuming the name and now 
discarding it (J. cap. 27). Such a condition throws doubt 
on the title to the estates. The subsequent purchaser 
must not assume that his vendor or vendor's predeces- 
sor in title must have satisfied the condition because 
the next in succession under the settlement remained 
quiescent, for the latter might not have known of the 
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breach, or knowing of it might not have liked to evict 
his relative, a reluctance which might not extend to a 
stranger like the purchaser. 

One of the commonest questions that arises on a The question 
will is to determine which of the three estates in land, tLTlaTid the"* 
life estate, fee-tail, fee-simple, the devisee was intended ^wedto 
to take. This question is specially germane to our take- 
inquiry, as it is one which is not unlikely to be 
neglected by the devisee himself and to become of 
direct concern to a Registrar of Titles. 

There are correct legal modes for limiting the estate 
in fee and the estate tail, the former by a gift " to A 
and his heirs," the latter by one " to A and the heirs 
of his body"; and the Conveyancing Act 1881 has 
authorised the alternative expressions, "to A in fee- 
simple," "to A in fee-tail" (sec. 51). These expres- 
sions are insisted on by the Courts in deeds, but in 
wills the Court of Chancery allowed any expression to 
be effective from which the intention of the testator 
could be inferred, a license of which testators have 
fully availed themselves, as is shown by the fact that 
in our text-book no less than ten chapters are devoted 
to the informal phrases which have been used for this 
purpose, and the legal lore which has accumulated 
round them (J. caps. 17, 33-39, 41, 44). These ex- 
pressions, though of great variety, can be grouped, and 
a very brief account will now be given of the main 
groups. 

The testator who draws his own will, will naturally The chief 

■ S0UTC6S 01 

either omit, or misuse, the technical terms appropriate am biguity on 
for describing these estates. He will either employ ^"x^,^ 
no words of limitation at all, or describe in general ^ ^ ormal 
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language the powers he wishes the devisee to have 
over the land ; the latter practice, however, has been 
by no means confined to home-made wills. A devise 
to A simpliciter confers on A in terms a life estate, 
but the intention of the testator is deduced from the 
context ; previously to the Wills Act, the presumption 
was in favour of the life estate, now of the fee-simple 
(sec. 28). When the testator describes the powers he 
intends to confer on the devisee, or the particular rela- 
tives of the devisee he wishes to inherit, the Court has 
to consider which of the three estates will best give 
effect to the intention, an inquiry in which there is 
considerable latitude of choice. Thus if the testator 
gives the land to A, " with power to dispose of it " (or 
similar words), this can be translated either into a gift 
in fee, or a gift for life with a general power of appoint- 
ment (see Be Stringer's Estate 6 CD. 1). A gift "to A 
and his issue," or " to A and his children," implying 
that the land is to descend to the lineal descendants only 
of A, is met by giving A an estate tail, but in the 
very prolix and sonorous formulae which were adopted 
in old-fashioned wills, professionally drawn, for describ- 
ing this estate, it was difficult to determine the appro- 
priate position of the estate tail. An instance, from a 
will dated in 1840, is a devise "to A for life then to 
his first son and the heirs male of his body during 
their respective lives severally and successively in tail 
male." Here there is no doubt that either A's son or 
grandson must take an estate tail, the preceding bene- 
ficiary taking an estate for life, but the crux is to 
determine at which generation the estate tail is to 
commence (see Hugo v. Williams 14 Eq. 224). 
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One of the main sources of ambiguity on this head (2) The gift- 
is the gift-over clause to which I have already alluded. 
A form of home-made will which constantly occurs, is 
where the testator first gives all his property to A (say 
his wife), with power to deal with it as he or she thinks 
fit, and follows this up with a gift over of " what is left " 
to B. The Court has construed this sometimes as 
conferring on A the absolute interest, sometimes a life 
interest with power of appointment, the property going 
in default of appointment to B (see Be Sanford Sanford 
v. Sanford 1901 1 Ch. 939; Be Jones Bichards v. 
Jones 1898 1 Ch. 438). The commonest form how- 
ever of gift over of realty, is on death without issue, 
the standard formula, already referred to, being the 
gift " to A, but if he dies without issue to B," but 
numerous colloquial variants, e.g. if he dies without 
" heir " or " child," having occurred. This phrase is a 
concise mode of creating a settlement by implication, 
and was formerly frequently employed for the purpose, 
in lieu of the ordinary settlement by way of life 
interest and remainder. The land has to be retained 
by the trustees until A's death, as it cannot be deter- 
mined until then whether A will leave issue or not. 
It is arguable on these words that the testator intended 
A's issue to take directly, if he had any, thus giving A 
a life estate only, but the words are generally construed 
as giving A a terminable fee-simple, which shifts to B 
on A's death if A has no issue. Sometimes however 
A is able to contend that the gift over is invalid, or 
that circumstances have happened to render the for- 
feiture impossible, and so to claim the absolute fee in 
his lifetime. 
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As already stated, previously to the Wills Act, the 
words " to A, but if he dies without issue to B " were 
read as importing primd facie an indefinite failure of 
issue, and so conferring an estate tail on A, with re- 
mainder to B ; but by section 29 of that Act the 
words are now to be construed as referring to a failure 
of issue in A's lifetime or at his death, unless a con- 
trary intention shall appear, the effect being that A 
takes the fee if he leaves issue. The section applies 
only to the exact phrase dealt with, and in a recent 
case a gift " to A and his heirs, but if he dies without 
an heir " over, was held to confer an estate tail on A 
{Re Waugh Waugh v. Cripps 1903 1 Ch. 744). 

Another frequent case of misuse of this clause has 
been where the testator has made a gift over of the 
property on the death of A, but has omitted the prelimi- 
nary gift to A ; when the question arises, whether a life 
estate to A is to be implied, or whether the property 
is to go as on intestacy during that period (see In 
re Willatts Willatts v. Arhley 1905 1 Ch. 378). 
(3) The A third main cause of difficulty in determining the 

tweeifthe 6 estate to be taken by the devisee has been the fact 
tive d ofthe nP tna * ^ e wor ds in common use for describing the fee- 
estates and the s i m pi e an d fee-tail estates, especially when they are 

limitations of r r J J 

a settlement, amplified, resemble the limitations of a settlement, and 
give rise to the question whether a settlement was 
intended. Thus in the case of a gift to A, followed by 
words of relationship, " heirs," " children," " issue " etc. 
it readily becomes a question whether the latter words 
are used for the purpose of describing the estate to be 
taken by A, or to denote distinct donees ; or, to put it in 
technical language, whether the latter words are words 
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of limitation or of purchase. An example is a gift " to 
A and his children," an apparently innocuous form 
which is open to at least three constructions, viz. 

(1) to A for life, with remainder to his children as 
joint tenants in fee (see Grieve v. Grieve 4 Eq. 180), 

(2) (where there are children alive at the date of the 
will) to A and his children as joint tenants in fee, 

(3) (where there are no children then alive) to A in 
fee-tail. The last construction is under an ancient 
Rule decided in the year 1600, known as the "Rule 
in Wild's Case." 

An ancient and unnatural Rule of construction, The Rule 
dealing with this point, which managed to escape base. 6y& 
destruction when a number of such Rules were put 
an end to by the Wills Act 1837, is that known as 
the " Rule in Shelley's Case," which must now be 
briefly described. This Rule, which takes its name 
from a case decided in the year 1579, provides that 
when land is limited, whether by deed or by will, to A 
for life, then, with or without intermediate limitations, 
to the heir of A (or heir of the body or issue), the words 
" the heir of A " are words of limitation, not of pur- 
chase, and A takes an estate in fee or in tail. The 
effect is to convert a gift, which would primd facie effect 
a settlement on a man and his descendants, into an 
absolute gift to him. As the words of settlement 
were extended the Rule was stretched to meet them. 
Thus it was held in the earliest times that a gift " to 
A for life, with remainder to his heirs " (or " heirs of 
the body" or "issue") conferred on A an estate in 
fee (or in tail). Later, where the gift to the heirs of 
the body or issue was itself followed by words of limi- 
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tation, the same result was maintained ; a gift " to A 
for life, then to the heirs of his body, their heirs and 
assigns" confers an estate tail on A. The extreme 
development of the Rule is illustrated by the will in 
the leading case of Jesson v. Wright (1820 2 Bligh 1). 
Here a testator devised " to W for life, after his decease 
to the heirs of the body of W lawfully issuing, in such 
shares and proportions as W by deed or will should 
appoint, and for want of such appointment, then to the 
heirs of the body of W lawfully issuing, share and share 
alike, as tenants in common, and if but one child, the 
whole to such only child, and for want of such issue," 
then over. These limitations, it will be observed, 
exactly correspond to those of the ordinary settlement 
on a parent and his children. It was held however 
that the result of all these clauses was to give W an 
estate tail, and the children nothing. 
Itsimcer- Probably no rule of law has been the subject of so 
much litigation as the Rule in Shelley's case, which in 
our text-book occupies four chapters (36-39). In 
Jesson v. Wright, Lord Eldon said "his mind was 
overpowered by the cases and the subtlety of the 
distinctions between them." In the leading case 
of Boddy v. Fitzgerald (6 H. of L. 823), decided 
by the House of Lords in 1857, of the twenty 
Judges who tried the case in three Courts, twelve 
pronounced for the estate tail in pursuance of the 
Rule, eight for the literal interpretation. The 
genesis of the litigation almost always is that the 
parent, or the person nominated as life tenant by the 
will, assumes that he has the fee-simple under the 
Rule (or the fee- tail, which he converts into the fee 



tainty. 
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by a disentailing deed), and sells it to a purchaser or 
devises it by bis will ; on his death, the heir brings the 
action to evict the purchaser or devisee. The heir 
can upset the Rule if he can show from the context of 
the will, to quote one of the judgments in Van Grutten 
v. Foxwell (H.L. 1897 A.C. 658), "that the testator 
used the word ' heir,' or ' heir of the body ' or ' issue,' 
not in the legal meaning, but in some restricted sense 
of his own, e.g. to mean ' children,' " or that the re- 
spective estates limited to the particular tenant and 
the heirs are of different qualities, i.e. one legal, the 
other equitable, the Rule only applying if they are 
either both legal or both equitable. 

It is remarkable that though for a long period the Its injustice. 
Rule in Shelley's case has been consistently enforced 
by the Courts, being periodically vindicated by the 
House of Lords, it is still contested, a fact which is 
probably to be attributed, partly at any rate, to its 
palpable injustice. In such a case as Jesson v. Wright 
it is probably as difficult for the children to believe 
that the law will deprive them of property obviously 
intended to be divided among them, as it would have 
been for the testator to realise that his elaborate will 
would have been equally well made in half a dozen 
words. The Rule has been condemned by individual 
Judges, and was admitted by the House of Lords, in 
Van Grutten v. Foxwell, not to carry out the testator's 
intention. As some consolation, it has been suggested 
that the limitations covered by the Rule are not very 
likely to occur, but the fact rather appears to be that 
the limitations which fall foul of the rule are natural 
ones, which it is difficult for the draftsman to avoid. 
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Sometimes I have mentioned that the operation of the Rule in 

involves the 

question of Shelley s case can be defeated if it can be shown that 
of the legal the estates of the life tenant and the heir are not of 
estate. t k e same quality, i. e . both legal or both equitable. 

This involves, in the case of a devise of land to 
trustees in settlement, the inquiry what amount of 
legal estate is taken by the trustees and what by the 
successive beneficiaries, an inquiry which has been 
one of the most burning questions agitated in the 
Court of Chancery, the Court having been accus- 
tomed to disregard to a great extent the language of 
the bequest, and to cut down the estate to be taken 
by the trustees, the legal estate, to the smallest 
amount which would enable them to perform the 
duties imposed on them by the testator (J. cap. 34). 
The uncertainty thus engendered as to who is the 
legal owner of a settled estate is, for general purposes 
of ownership, of not much practical importance, for 
fortunately tenants are not accustomed to demand to 
see their landlord's title before they pay their rent, 
and purchasers can be induced to dispense with a 
conveyance of the legal estate. There are however 
some ancient Rules of law, of which the Rule in 
Shelley's case is one, which only operate on legal 
limitations, and thus, to determine the quantity of 
estate taken by the beneficiary, bring in the vexed 
question of the incidence of the legal estate. 



CHAPTEE V 

SETTLEMENTS 

I now come to consider the document of conveyancing 
which excels all the others as a source of danger to 
titles, the settlement, a mode of disposition created 
either by deed or will. In the first place it will be 
well to remind the reader of the form of the two kinds 
of settlement in common use, the strict settlement 
and the family settlement. 

A strict settlement, as is well known, is the instru- Strict settle- 
ment by which the great landed estates in England sc ribed. 
are made to descend intact from father to eldest son 
or eldest male relative for generations, frequently in 
conjunction with a title. The instrument by means of 
which the eldest 1 male descendant of the settlor, living 
at his death, is made the heir, is the estate tail, the 
land, if the settlement is made on marriage, being 
limited to the settlor for life, then to his unborn sons 
successively in order of birth in tail male, a disposition 
which insures that if an elder son dies in his father's 
lifetime without a son, the estate will pass to the 
surviving younger son. Moreover if the estate 
tail is not put an end to, it will carry the land, 
in an endless succession of life estates, to the male 

1 By " eldest " in this paragraph is meant representative of the 
elder line : the son of the first son taking before the second son. 
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descendants of the first son until they become ex- 
hausted, when it will revert to the descendants of 
the second son and perform the same process there, 
and so on with the third son, until all the male 
descendants of the settlor come to an end. If the 
settlement is made by will, the settlor avails himself 
of the existence of sons or grandsons to extend the 
operation of the settlement, giving life estates to these, 
and postponing the estate tail to their unborn children ; 
by a long string of remainders in tail it is effected that 
the land shall pass to the eldest grandson, or in 
default of grandsons, possibly to the eldest grand- 
daughter of the testator, or his or her issue. The 
settlement concludes with an ultimate gift in re- 
mainder, after all the descendants are exhausted, to 
the settlor himself or to his right heirs in fee. 

Besides determining the owner of the estates, the 
settlement has also to provide for those dependent 
upon him. Thus the life tenant is empowered to 
charge the land in favour of his wife with an annuity, 
payable during coverture, called her pin-money, and 
another during widowhood called her jointure, and 
with lump sums payable to his younger children on 
his death called their portions. These charges are 
raised by means of long terms of years vested in 
trustees, which terminate as soon as their purpose has 
been fulfilled. The life tenant is also given a limited 
power of borrowing money on the land for his own use. 

A large part of the deed is occupied by clauses 
conferring on the life tenant, who of course, as such, 
could only deal with the land in a very limited way, 
the powers necessary for managing or developing the 
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property. Indefeasible powers of selling, leasing, and 
mortgaging are now conferred on the tenant for life, 
or in tail, by statute, and can be omitted from the 
settlement. Under the Settled Land Acts, the tenant 
for life, or in tail, can sell the bulk of the settled land 
at his own discretion, the purchase money being paid 
to the trustees and invested on the trusts of the 
settlement ; for a sale of the mansion house, however, 
the consent of the trustees or of the Court is required. 
The sale overrides family charges created under the 
settlement. He can grant the usual agricultural, 
building and mining leases, and he is allowed to mort- 
gage the fee for certain purposes calculated to improve 
the estates. 

Although the Settled Land Acts aim at giving the 
limited owner all the powers of a prudent proprietor, 
the methods in which land may require to be 
developed are so multifarious that it is commonly 
found necessary to add clauses to the settlement 
supplementary of the statutory powers, and cases 
frequently occur in which necessary powers, which 
have been overlooked, have to be inserted subsequently 
by private Act of Parliament. 

The reader will thus perceive that a strict settle- 
ment is nothing less than a sort of charter or constitu- 
tion for the land it affects, designed to control the 
ownership and dealings with the estates for generations. 
The deed of settlement of a large estate may readily 
attain the dimensions of a book. 

A document so complex as this, and aiming at Question as 

.,.,, , . . ... -to who is the 

providing lor so many distant contingencies, is bound, r i g ht sue- 
however skilfully drafted, to give rise to many legal 
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th?setfl der 1 uestions - Questions however as to who is the right 
ment. successor, which are those most germane to our inquiry, 

are much obviated by the fact that the life of the 
settlement does not commonly last beyond a single 
generation. This is owing to the tenant in tail's 
statutory power of disentailing, which enables him, as 
soon as he comes into possession, to break the settle- 
ment and acquire the fee. To prevent this, it is 
customary to induce him as soon as he attains the age 
of twenty-one, by the offer of an income out of the land, 
to concur with his father in putting an end to the 
settlement, and re-settling the land in his turn on 
himself and his unborn children. It should however 
be observed that if the estate tail, as must sometimes 
happen, is allowed to run on, at certain stages careful 
investigations of pedigree will be necessary. When 
the male descendants of the eldest son have been 
exhausted, a search will have to be made for the 
eldest living male descendant of the second son. This 
search however will not be so difficult as that required 
when all the male descendants of the settlor, possibly 
centuries after the date of the settlement, come to an 
end. The reversion in fee will probably have passed 
under the residuary devise in the settlor's will, and 
been transmitted, without specific mention, through 
a chain of wills and intestacies. If an estate tail is 
allowed to continue, the true owner will ultimately be 
undiscoverable. 

The statutory power of sale of the tenant for life 
has given rise to much litigation, mainly on the 
questions whether there are proper trustees, for the 
purposes of the Settled Land Acts, of the settlement 
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(or of the compound settlement which arises when the 
tenant in tail resettles) and whether the family charges 
can be overridden. 

The object of a family settlement is to set aside a Family 
fund which will provide an income to the parents for described. 
their lives and then pass to their children. The 
property settled may be either realty or personalty. 
This settlement is most commonly made on marriage, 
but it also frequently arises under a will, the testator 
settling property on his daughter or improvident son. 
The only clauses in the settlement with which I shall 
concern myself, are those providing for the devolution 
of the settled property, the clauses dealing with the 
investment of the fund, the application of the income, 
and the appointment of new trustees lying outside 
this inquiry. A common provision however which 
requires notice is that whereby the wife covenants, 
besides the property belonging to her at the time of 
the marriage, to bring into the settlement all other 
property above a nominal value, to which she may 
become entitled at any time during the coverture. 

In a marriage settlement, the property is first given 
to the parent, whose property it originally was, for life. 
A second life interest is often limited to the surviving 
husband or wife of the first life tenant, or power is given 
to the latter to create such an interest by his or her 
will. In a settlement on an improvident son, his life 
interest is made terminable on his becoming bankrupt 
or attempting to charge or alienate his interest, a 
clause which has given rise to much litigation. After 
the death of the parents, the property is given to all 
the children of the marriage in equal shares. Pro- 
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vision is often made that if a child dies before the 
parents, leaving issue, the issue are to take his share. 
This is effected either by inserting, after the gift to all 
the children, the gift-over clause which I have already 
described, or by limiting in the first instance to the 
children living at the death of the life tenants and the 
issue of a predeceasing child as one class. 

The children's shares are generally made receivable 
only on their attaining twenty-one or a later age, or, 
in the case of daughters, marrying under twenty-one. 
Although the property is bound to go on the parents' 
deaths to the issue of the marriage, or to some of them, 
the parents are commonly given the power of fixing, by 
deed or will, the share to be taken by each child, 
called a power of appointment, a power which is often 
extended to include all the issue of the marriage, 
so that grandchildren can be made partakers as well 
as children. The settlement provides that, in default 
of appointment, the children shall take equally. A 
recipient has then to be provided for the property, in 
case there should be no children of the marriage who 
attain a vested interest. In the case of marriage 
settlements, when the property belonged to the hus- 
band, in the event mentioned it is given to him 
absolutely, so that it will pass under his will. When 
it belongs to the wife, a different provision is made for 
the contingency of her dying before the husband, for 
if she left no will, the property would then pass out of 
her family, going to the husband by intestacy. It is 
accordingly given in that event to her next of kin 
exclusive of the husband ; this is however frequently 
preceded by a general power of appointment, enabling 
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her to leave the property by will to any one she 
chooses. 

When the settlement is made by will, the testator simple and 
may desire that, if his son or daughter dies without settlements. 
issue, the property shall pass to the children of another 
child. Thus a simple settlement on one person and 
his issue readily grows into a compound settlement on 
a number of families, the testator — to take the widest 
form — bequeathing his residuary estate in equal shares 
between all his children, or all his brothers and sisters, 
and settling the share of each, or at any rate those of 
the women. In such a case the object of the testator 
is that the property should ultimately become divisible 
between the different families of grandchildren in 
families, for which purpose the share of a child who 
dies without issue is given over to the other children 
and their issue. The settlement concludes, in case all 
the children die without issue, with a gift over to the 
right heirs or next of kin of the testator. 

When on the death of the parent or surviving parent, The task of 
possibly fifty years after the date of the settlement, the settled 
the trustees (if any) come to divide up the property Q™^tions of 
among the persons entitled, the task is probably the fact - 
most complicated one to which the ownership of 
property can give rise. This is due partly to the 
number of the shares. In the case of a compound 
settlement, as already pointed out, the participants 
may be several large families. The student of the 
Reports will however find that the desire of the testator 
to benefit a large number of descendants is often de- 
feated by the operation of the law of joint tenancy, 
and that the actual recipients, though they take large 
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fractions, are few in number. Many matters of fact 
will have to be investigated. It may be a question 
whether all the children who were born were legitimate, 
or whether those who have been long dead left wills. 
When individual shares have been dealt with, the 
present ownership will have to be traced. Appoint- 
ments will have been made to daughters of their 
shares, who will have assigned them to the trustees 
of their marriage settlements. Sons will have mort- 
gaged their expectant shares ; the shares of children 
who have died will have passed under wills and 
intestacies through several devolutions. 
When the When the settled property consists of land, it will 

sista of land, be the duty of the trustees, having ascertained the 
shares of the beneficiaries, to sell it and divide 
the proceeds. In order to enable them to do this, 
it is customary, when land is brought into a family 
settlement, to convey it to the trustees upon trust 
for sale, with power to postpone the sale at their dis- 
cretion. If however the settlement contains no power 
of sale, or the trustees are unable to effect a sale, they 
are not unlikely, in order to discharge themselves of 
the trust, to convey the land in specie to the bene- 
ficiaries in undivided shares. The ultimate sequel to 
such a procedure is an action for partition of the land 
in the Chancery Division, but it frequently happens 
that the land is retained for a long period before this 
takes place, the undivided shares meanwhile getting 
further split up, by the operation of marriage settle- 
ments and the law of intestacy, until it is held in 
very large fractions, fractions of 1 ^ 60 being occasion- 
ally met with. 
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Besides matters of fact, this inquiry is very pro- Questions of 
ductive of legal questions. The reader will have 
observed that the simple settlement contains many 
of those debateable forms of gift to which I have 
already alluded, several class gifts, the gift to the 
children " on attaining twenty-one," the gift over to 
issue. In the compound settlement these are of 
course multiplied, and fresh questions may arise owing 
to the fact that the settled property cannot be realised 
until the death of the last surviving parent. The 
commonest questions that occur however are (1) 
whether the provisions of the settlement conform with 
the doctrine of the Court of Chancery known as the 
"Rule against Perpetuities," and (2) whether the 
powers of appointment have been duly executed. 
These two subjects will now be considered in some 
detail. 

The " Rule against Perpetuities " fixes a period The Perpe- 
within which the testator is allowed to control the 
future dealings with his property and to designate 
the hands into which it may pass, e.g. in bequeathing 
it to his unborn posterity. The Rule affects both the 
gifts to beneficiaries, and the powers, e.g. of sale or 
revocation, contained in the settlement, but it will 
be necessary to consider it here only with reference 
to the former. It forbids then a gift the donee of 
which is not bound to be ascertained within the period 
of a life or lives in being at the time of the making of 
the gift and twenty-one years afterwards, a further 
period being also allowed for gestation. Thus property 
can be settled upon the unborn child, or all the unborn 
children, of testator's child A, because these are bound 
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to come into existence during A's lifetime ; or upon 
such children who attain twenty-one, because all are 
bound to attain twenty-one within twenty-one years 
of A's death and a period for gestation. It cannot 
however be given to all the unborn grandchildren or 
remoter issue of A, though it can to such of his grand- 
children as come into existence during the prescribed 
period. The Rule thus has the practical effect of 
enabling the property to be divided among the 
beneficiaries not later than twenty-one years after 
the death of the life tenant. 

The Rule however does not apply to limitations 
after an estate tail (see Heasmcm v. Pearse L.R. 11 
Eq. 522) so that there appears to be nothing to 
prevent a testator devising land to all his descendants 
living at the termination of an estate tail, which may 
last for centuries, involving an inquiry which it is 
terrible to contemplate. 
Examples The limitations which are most commonly upset 

monestHmita- by the Rule, occur in the ordinary family settlement, 
tions upset - n cages wnere the draftsman has been unduly regard- 
ful of remote contingencies. A few of the commonest 
examples may be mentioned ; gifts to a class are 
taken, but the result is the same if the gift is to an 
individual. 

(1) Where the gift is to the children of A on 
attaining an age over twenty-one, e.g. twenty-five, 
the class to take is not certain to be determined 
within twenty-one years of A's death, and the whole 
gift is void. As I have already mentioned however 
there are modes of construction by which such a 
gift can be saved. 
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(2) Where the class of children is to be ascertained 
at the death of a person, possibly unborn at the date 
of the settlement, the gift is void. A not infrequent 
instance of this is where a testator bequeaths property 
to an unmarried son or daughter for life, then, if he 
or she leaves a wife or husband surviving, to her or 
him for life, then to the children living at the death 
of the survivor. Here the gift to the children is 
void, because the son or daughter might conceivably 
marry a person born after the death of the testator. 

(3) The clause substituting the issue for the 
deceased parent is liable to err against the Rule if 
it departs from the common form. Thus the ordinary 
gift to A for life, then to his children living at his 
death and the children (or the children attaining 
twenty-one) of any child who dies before him, is 
valid, because such grandchildren are bound to be 
in existence at A's death and to attain twenty-one 
within twenty-one years of that date. A gift how- 
ever which has frequently occurred, viz. " to A for 
life, then to his children attaining twenty-one and 
the children attaining twenty-one of any child who 
dies under twenty-one " is void, because such a grand- 
child might not attain twenty-one within twenty- 
one years of A's death. In such a case the children 
pay the penalty for the excessive caution exercised 
by the testator, who, not content with guarding 
against a not very probable contingency, the death 
of a child under twenty-one leaving issue, seeks to 
provide for yet another contingency, the death of 
that issue under twenty-one. 

(4) Appointments by parent to child under the 
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power of appointment contained in the settlement, 
where the parent, by inadvertence or otherwise, settles 
the share of the child, e.g. on him and his children, 
are frequently invalidated by the Rule. In applying 
the Rule, the deed of appointment is treated as if 
it had formed part of the settlement at the execution 
of the latter, so that the appointment to the grand- 
children is in effect a gift to the unborn children 
of an unborn child and void accordingly. 

When the Rule invalidates the gift to the children, 
the subsequent limitations in the settlement fall with 
it, and the property goes as on intestacy. 
The uncer- The Perpetuity Rule is a great source of applica- 

RuleT tions to the Court. As will appear from the above 

examples, a very slight departure from the ordinary 
limitations of a settlement, in the direction of multiply- 
ing contingencies, will bring the gift into the danger 
zone. In many of the reported cases the professional 
draftsman seems himself to have been ignorant of 
the Rule, in others in order to gratify the testator's 
vanity and enable him to figure as the benefactor 
of his remote descendants, he has endeavoured to 
sail as close to the wind as possible. The law is 
apparently too uncertain to be applied without judicial 
assistance. This is due to the fact that the Rule, 
which had its origin in decisions of the Court of 
Chancery dating from the seventeenth century, has 
never been precisely defined. The Real Property 
Commissioners of 1828, in their third Report, pro- 
posed a masterly series of amendments to the Rule, 
which were never passed into law. The Courts how- 
ever appear to have themselves modified the Rule to 
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meet the hardships pointed out by the Commissioners, 
but the Judge-made law is uncertain, some decisions 
running counter to the general trend. The chief («) As to 
element of uncertainty is the question to what extent actual facts 
the actual facts of the case may be regarded. In regarded. 
theory the Kule has to be applied without reference 
to the facts, and if at the date of the settlement it 
is conceivable that one or more of the beneficiaries 
might not be ascertainable within the prescribed 
period, the limitation is void, although the actual 
event may turn out to be otherwise. The Com- 
missioners recommended a relaxation of the Rule 
in this respect, and the cases show that the Court 
does now take into account the facts existing, at any 
rate at the death of the testator. Thus in Re Russell 
Dorr ell v. Dorrell (1895 2 Ch. 698) where a testator 
made a gift, after the death of M and her husband, 
to all the daughters of M, and settled the daughters' 
shares on them and their children, the gift, which 
was in terms a gift to the unborn children of unborn 
children, was saved as to the share of a daughter 
born in the testator's lifetime. Similarly in Picken v. 
Matthews (10 CD. 264) where a testator gave his 
property upon trust for the children of his daughters 
who should live to attain twenty-five, the gift was 
held valid because one grandchild had reached that 
age in the testator's lifetime. 

It was laid down by the Commissioners that limita- (&) As to 
tions which are open to the objection of perpetuity limitations 6 
must not be modelled by the Courts so as to render may be ^^ 

J up. 

them valid to the extent of the Rule and void only 
as to the excess, but the Courts are constantly being 

F 
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urged to split up the limitations into good and bad 

portions, and occasionally with success. Thus upon 

the limitation mentioned in my third example it 

has been frequently contended that the gift to the 

children should be upheld, the clause substituting 

the issue being alone discarded. Again, where there 

has been a gift to A for life, then to his children or 

grandchildren, in a form obnoxious to the Rule, with 

a gift over " in default of such issue," and A in fact 

has died without children, the Court has been asked 

to split up the gift over into gifts over in two events, 

death without any issue, and without the specified 

issue, and to hold it valid in the one which happened 

(see Watson v. Young 28 CD. 436 where the request 

was acceded to ; Hancock v. Watson in the House of 

Lords (1902 A.C. 14), where it was refused). 

Rule applies I have dealt only with the Rule in its relation to 
to common _ . . .., , . . 

law assurances settlements, but it will be convenient to mention here 
that it may also apply to future interests arising under 
common law assurances, such as reversionary leases 
and rights of entry for condition broken ; a common 
example of the latter occurs in a conveyance subject 
to a perpetual rent-charge, in the shape of the proviso 
for forfeiture if the grantee does not keep the build- 
ings in repair. "Whether the Rule, which had its 
origin in the Court of Chancery, affects common law 
interests cannot be regarded as definitely settled, 
though the tendency of the Courts is to extend it to 
them (see Re Trustees of Hollis Hospital and Hague's 
Contract 1899 2 Ch. 540). This question will be 
of direct concern to a Registrar of Titles. 



CHAPTER VI 

SETTLEMENTS— continued 

The powers of appointment in the settlement are The powers of 
attended by a danger similar to that I have mentioned ^he* settle- 
in connexion with codicils to a will. As already me , nt - s P e f al 

J and general. 

stated, the common powers conferred on the life 
tenant are the power to give to his or her surviving 
wife or husband a life interest in the settled property, 
and the power to say in what shares the children 
or issue shall ultimately take the property (called 
special or limited powers). If there are no issue 
of the marriage the wife may also have the power 
to appoint the fund to any person she pleases (called 
a general power). General powers also arise under 
wills, the wife e.g. being given by the will of the 
husband a general power over the whole or part of 
his residuary estate. 

These powers may under the settlement be made How exercise- 
exerciseable by deed or will alone, or by either docu- wn at a pur- 0r 
ment at the option of the life tenant. Deeds of poses ' 
appointment may be revocable or irrevocable, and the 
will exercising the power may either be a will dealing 
with the settled property alone, called a testamentary 
appointment, or the last will of the testator. By 
means of appointments by deed, the parent can make 
an absolute gift of a child's share during his lifetime 
and divide the property by degrees; as each daughter 
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marries he can appoint her share to her separately, 

subsequently dealing with the rest of the property in 

a final appointment. By making appointments by 

will or revocable deed, he can alter his mind as to 

the mode of division from time to time. 

The danger of Thus, on the death of the parent, his intentions as 

appointment to the disposal of the settled property may have to be 

parai without gathered from a series of documents, the settlement, 

reference to various deeds of appointment, and the will. If these 
the settlement r r 

and previous are to form one consistent whole it is of course 

appointments. . 

essential that the draftsman of any document appoint- 
ing the property should have known what the power 
was, and to what extent it had already been exercised 
i.e. should have had the settlement and all previous 
appointments in front of him. If the parent, having 
appointed to daughter A her share, and being about 
to appoint the rest of the fund among the children, 
omits to produce the first appointment, A will pro- 
bably be made to share with the rest, and the ques- 
tion will arise whether she is to take a double share 
according to the letter of the document, or a single 
one according to the probable intention. When about 
to make a revocable appointment by deed, the parent 
must produce his previously executed will, or the will, 
coming into operation after the deed, may revoke it 
and render the labour vain. When about to make 
his will, the parent must bear in mind the previously 
executed revocable deed, or the former may again 
unintentionally override the latter. If the parent 
forgets a previous testamentary appointment, his last 
will, " revoking all previous wills," will very likely 
avoid it contrary to his real wishes. 
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Now under the common circumstances attending 
the custody of settlements and the preparation of wills, 
there is a great risk that the will of the tenant for life 
will be prepared without reference to the settlement 
or previous appointments, and inconsistencies will in 
consequence result. The document itself creating the 
settlement may not be in his possession or control, 
where e.g. it arose under the will of a relative. But the 
tenant for life under a marriage settlement, making 
his or her will perhaps forty years after its date, will 
very likely employ a different legal adviser from the 
one who holds the settlement. The new adviser, even 
if he learns of the existence of the settlement from his 
client, will get but a hazy notion of its contents and 
will not be in a position to insist on its production 
before he sets pen to paper. 

Cases are accordingly constantly coming before the The legal 

Court of Chancery in which the will has been prepared which arise 

in oblivion of the settlement, raising legal questions of ^ant for life 

the utmost nicety (see them collected in the Digest of in making his 
J x ° will overlooks 

the Law Reports, under the title " Power — Execu- a special 

power. 

tion"). I propose to take the common instance where 
the parent leaves no specific document of appointment, 
but only a will drawn in a common form and con- 
taining no specific reference to the powers in the 
marriage settlement ; and to describe briefly the ques- 
tions to which this gives rise. The first question is 
" Did the testator intend to exercise the power ? " <i) Did the 
When he gives " all my property real and personal, j^ toexer- 
including that over which I have any power of dis- ^^ 
position, to my wife absolutely," does he mean to give 
her the life interest in the settled property ? When 
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he devises and bequeaths all his real and personal 
estate, "including that over which I have any power 
of appointment," to trustees upon trust to sell, pay 
debts and legacies, and divide the residue between 
certain members of his family, children or grand- 
children, does he intend to exercise the other power 
in the settlement in favour of those children and 
grandchildren ? 

If the Court were at liberty to look at all the 
circumstances of the case, I apprehend the answer to 
these questions would be " No ! " and the property 
would go, without further difficulty, as in default of 
appointment i.e., in the case of the second power, to 
the children equally. The testator has in reality 
forgotten the power. If he had produced the settle- 
ment or even mentioned it to the draftsman of the 
will, the will would either have recited the power or 
specifically referred to it. If the testator had the 
settled property in his mind he probably regarded it as 
his own, as is shown by the frequent cases which have 
occurred in which he so describes it in the will. The 
reference to " property over which I have any power of 
disposition" is no evidence of a knowledge of the 
power, as these words are common form. Not having 
had the power present to his mind he cannot have 
intended to exercise it. 

As however the Court in these cases deduces the 
intention from the language of the documents alone, 
and treats every expression as used with intention, the 
question becomes a very nice one. On the one hand, 
the words " any power of appointment," if the testator 
had in fact no other power, (as to which evidence is 
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admitted) must refer to the power in question. On 
the other hand, in the first will the testator has given 
his wife a larger estate in the settled property than he 
had power to bestow ; in the second he has completely 
misconceived his position with regard to the property. 
Whereas this belongs to the children, subject only to 
his right of prescribing in what shares they shall take 
it, he has treated it as his own, bequeathed it to his 
own trustees, directed them to pay out of it his debts 
and legacies, and finally bestowed it upon persons 
some of whom are probably not objects of the power. 

The Court favours the execution of the power and 
the rule is that if the will contains a reference, specific 
or by implication, to the settled property or the power, 
the power will be deemed to be executed. Thus 
where, as in the above two wills, there has been a 
reference to " any disposing power," this has been 
commonly, though not invariably, the result. (See 
Re Teape's Trusts 16 Eq. 422 ; Re Swinburne Swinburne 
v. Pitt 27 CD. 696 ; Re Cotton Wood v. Cotton, 40 CD. 
41). The persistency however with which this ques- 
tion is litigated, upon wills differing but slightly in 
language, seems to show either that the rule is difficult 
to apply, or that it is not readily accepted as ascer- 
taining the real intention of the testator. 

An intention to execute the power having been (2) Are the 

... dispositions 

ascertamed, the next question that arises is (in the of the pro- 
case of the power among children or issue) " To what prisedki"^ 
extent are the various dispositions of the settled pro- power va ? 
perty made by the will consistent with the power and 
valid ? " 

If the power is to benefit children only, gifts must 
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of course not be made to grandchildren, and the 
common limitations settling a daughter's share, re- 
straining the share of an improvident son from aliena- 
tion, or giving over the share of a child who has died 
to his children, will be void. Even if the power in- 
cludes issue among its objects, though a share can be 
settled to a certain extent, the Perpetuity Rule, as 
already mentioned, prevents a daughter's share being 
given to her for life then to all her children. Wills 
are constantly coming before the Courts in which the 
parent has settled the child's share, in many the 
draftsman having obviously been acquainted with the 
exact terms of the power, and it is not unnatural that 
the appointor should resent having his powers of dis- 
position over the property cut down to simple im- 
mediate gifts to child or grandchild, and should 
endeavour to exercise the same luxury of disposition 
as the original settlor. It should be mentioned that 
a void gift to grandchildren may be saved by the 
equitable doctrine of election, for if the children, who 
under the settlement become entitled to the un- 
appointed property, take gifts under the will, they will 
have to choose between forfeiting the latter or giving 
effect to the void appointment. (For recent cases see 
Be Bradshaw 1902 1 Ch. 436; Be Olivers Settlement 
1905 1 Ch. 191.) 
(3) Who is When the valid dispositions of the settled property 

^Ho/the** 16 k ave been given effect to, the question lastly arises, 
property not What is to be done with the residue of which the 

validly 

appointed ? appointments have failed ? For this there are often 
two claimants. Primd facie the person designated by 
the settlement in default of appointment is entitled. 
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Frequently however, under the peculiar wording of the 
appointment, the other appointees have succeeded in 
wresting it from him. The practice of executing the 
power by the testator's last will, dealing also with 
the testator's general estate, may introduce another 
claimant in the shape of the testator's residuary legatee, 
if he happens to be an object of the power. 

In the preceding paragraphs I have dealt only with the The same 

- . , , , , , , . questions in 

case or special powers, but the same questions are met connexion 
with when the power is general. The question whether ™ w Jj^ n6ra 
the testator intended to execute the power does not 
arise so frequently, as the Legislature has cut the knot 
by enacting that a general gift in a will {e.g. the gift of 
residue) shall, in the absence of evidence of a contrary 
intention, be construed to pass property over which the 
testator has a general power of appointment (Wills Act 
sec. 27). Thus although the testator has in fact for- 
gotten all about the power, his will will nevertheless 
execute it. The enactment in its turn leads to diffi- 
culties as will shortly appear. 

The question to what extent the dispositions are 
valid does not arise, as the testator can deal with the 
property in any way he thinks fit. The question 
however who is entitled to the unappointed part of 
the property, (where e.g. part has been originally un- 
appointed or an appointment has lapsed) is a most 
difficult one. As in the case of the special power, 
there are two claimants, viz. (1) the heir or next of kin 
of the appointor, (2) the persons entitled under the 
settlement in default of appointment. The answer to 
the question is held to depend upon the intention of 
the testator, the appointor. If he intended to take 
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out of the settlement the appointed part only, leaving 
the rest to pass under its provisions, it will pass to (2) ; 
if he intended to make the property his own for all 
purposes (as he is entitled to do) it will pass under 
intestacy to (1). The intention has to be deduced 
from the wording of the will; whether e.g. he has 
treated the settled property and his own property as 
distinct funds or as one; when the case comes within 
the provision of the Wills Act above mentioned, evi- 
dence of the intention is of course difficult to find. 
Most of the cases have been decided in favour of the 
heir or next of kin; for there is no doubt that the 
average testator, who is aware of his rights, will wish 
to make the property entirely his own, nor is it likely 
that having given away the whole fund, even if to his 
executors only, he would wish it to return to the 
settlement in case of lapse. A few cases however 
have gone in favour of the other claimant (see Be 
Davies Trusts 13 Eq. 163 ; Be Boyd Kelly v. Boyd 1897 
2 Ch. 232), and the difficulty of ascertaining the in- 
tention is exemplified by the recent case of Be Marten 
Shaw v. Marten (1902 1 Ch. 314) in which two Judges 
decided in favour of the one claimant, two of the 
other. A rather remarkable case dealing with realty 
may be cited (Ooxen v. Bowland 1894 1 Ch. 406). 
Here a house had been settled on a married woman 
for life, with general power of appointment ; in default 
of appointment for her husband. She survived him 
and left a will devising it to him, a devise which of 
course lapsed. It was held that she had shown an 
intention to make the house her own, and it passed 
consequently, not as in default of appointment to the 



SETTLEMENTS 91 

husband's representative, but as part of her property 
on intestacy i.e. to her heir-at-law. 

Another frequent cause of litigation upon settlements Errors of 
has been defective draftsmanship. It need hardly be ^HeW 
said that the testator who attempts a settlement in his ments - 
own language merely provides a framework which 
will have to be adjusted and filled in by the Court 
of Chancery. But these documents are so difficult 
to draw if contingent gifts are multiplied, that errors 
are to be expected even from professional hands of 
average skill; with few exceptions the settlements 
which come before the Court for interpretation have 
been so drafted. Conciseness is fatal here ; the only 
hope of safety lying in working out all the con- 
tingencies in language of the utmost fullness and 
precision. Settlements have frequently come before Omission of 
the Courts in which whole clauses have been omitted; 
the testator makes a bequest to B, " after the death of 
A," without first giving A a life interest ; or after the 
clauses giving the property to " A for life, then to his 
issue as he shall appoint," proceeds '' but in default 
of A's issue," over ; thus omitting the necessary gift 
to the children in equal shares in default of appoint- 
ment (J. caps. 17, 42, 43). 

The portions however of the framework of the Defective 
settlement which are most likely to contain flaws are ^ftsover! 
the links connecting the chain of successive limita- 0^1"™*™ 
tions, the words introducing on termination or failure and S a P s - 
of the preceding gift, the subsequent one. When the 
life interest is made terminable in other contingencies 
than death, or the gift to the children made con- 
ditional, on other events besides birth, the gift over 
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to the succeeding or alternative beneficiaries requires 
the utmost skill in drafting. In old wills these con- 
ditions used to be recklessly piled up one upon 
another, but they are now used more cautiously. The 
interest of the life tenant is now commonly made for- 
feitable in one of two events only, viz. marriage or 
bankruptcy ; the gift to the children usually depends 
on two conditions, viz. (1) birth, (2) attaining the age 
of twenty-one, or, in case of daughters, marrying under 
that age, and a third is sometimes added viz. being 
alive at the death of the life tenant. Now if the 
gift or gifts over after these limitations are properly 
drawn, they will exactly cover the ground left un- 
occupied by the original gift ; operating in every case 
in which the original gift fails and in none in which 
the latter takes effect. A defective phrase however 
will cause the original gift and the gift over in some 
events to overlap ; or the primary gift depending on 
the co-existence of several events, and the gift over 
on the failure of one alone, certain contingencies 
will be unprovided for and a gap will be left in the 
dispositions. The text-books are full of instances of 
inconsistent gifts-over which have come before the 
Courts, and of the rules of construction which the 
Judges have endeavoured to lay down for dealing 
with them (J. caps. 15, 16, 25, 40, 50). Some very 
common examples may be mentioned. 
After termi- Very frequently the draftsman, having made the 
interest! 6 widow's life interest terminable on her re-marriage, 
has forgotten to adapt the subsequent gift over, leav- 
ing it "to the children living at her death," or has 
inserted a gift over to the children, " on re-marriage " 
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only. In the first case, if the widow marries again, 

the question arises whether the children are to take 

at once, in accordance with the probable intention, or 

wait till the mother's death, as literally prescribed. 

In the second case, if the widow dies without marrying 

again, the conflict will be whether the words " on 

death or re-marriage " can be supplied, so that the 

children will take, or whether there is an intestacy 

(J. cap. 25 p. 759 et seq.). 

The gift over in default of children has very often In gift in 

default of 
taken the following form : "To A for life, then to children. 

his children, but if he leaves no children, to B." Here 
the draftsman has not realised in what cases the 
first gift operates; if A has children who all die in 
his lifetime, both the original gift and the gift over 
will in terms operate and there will be two claimants. 
A form of gift so common that it occupies the whole 
of a long chapter in the text-books (J. cap. 40) is " to 
A for life, then to his children, but if he dies without 
issue " to B. Here the draftsman has left one case un- 
provided for, viz. A's death leaving grandchildren only. 
These words are in that event capable of three con- 
structions, viz. (1) the literal, resulting in intestacy, 
(2) reading " children " as " issue," so that the grand- 
children take, (3) (the one favoured by the Court) read- 
ing " issue " as " children," so that B takes. Other 
instances are " To A for life, then to his children on 
attaining twenty-one, but if all his children die under 
twenty-one," over (Be Seaforth's Will 1901 W.N. 152) 
or " To A for life, then to his children living at his 
death and attaining twenty- one, but if all his children 
die under twenty-one," over {Mackinnon v. Sewell 1833 
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" Surviving " 
for "other." 



The uncer- 
tainty of the 
law. 



2 My. and K. 202). In the first example, the case of 
A having no children at all is not provided for ; in the 
second, the case of A's child attaining twenty-one and 
dying in his lifetime. 

The gift over in default of children frequently also 
misdescribes the class who are to take. A very com- 
mon instance has been where the testator has be- 
queathed his residuary estate to his children in equal 
shares, settling the share of each child, or at any rate 
those of the daughters. In a long series of reported 
cases constantly receiving additions, the will in dis- 
pute has directed that the share of a child who dies 
without issue shall pass to the " surviving " children. 
Literally construed, these words cut out the family of 
a child who has predeceased the child in question, 
and if the child in question happens to be the last, 
provide no recipient for his share, although there may 
be grandchildren in existence, and the testator's inten- 
tion probably was that the property should ultimately 
go to the different families of grandchildren in equal 
shares. In these wills the testator not only omits 
to make provision for the share of the last surviving 
child, if he dies without issue, but he frequently also 
ignores the case of all the children so dying (J. 
cap. 47). 

In all these cases, how the Court will construe the 
will seems to be a matter of great uncertainty. In 
the old days it was accustomed to insert the missing 
words, or amend the limitation in accordance with the 
probable intention ; at the present day the tendency is 
to construe the phrase literally. Thus, in the conflict 
which arises, one claimant has the bulk of the pre- 
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cedents and the probable intention to rely on; tbe 
other, the plain language of the gift and the cautious 
tendencies of the modern Judge. An example is 
afforded by two cases where there was a life interest 
terminable in two events, with a gift over to children 
or legatees in one only. In Re Tredwell (1891 2 Ch. 
640) the Judge of first instance implied the omitted 
words and was overruled by the Court of Appeal. In 
Re Alceroyd's Settlement (1893 3 Ch. 363) the same 
Judge, holding himself bound by this decision, decided 
in favour of the literal construction, to be again over- 
ruled by the superior Court. In the gift to the 
" surviving " children above mentioned, the practice 
of the Court a generation back was to construe 
" surviving " as equivalent to " other " ; considering 
that a deceased child, who left a family, " survived " in 
the persons of his issue, who were accordingly admitted 
to a share. The literal construction is now preferred, 
and, to quote the words of a Judge of the Court of 
Appeal, the " decisions would pass the wit of man to 
reconcile " (see the recent cases of Harrison v. Harri- 
son (1901 2 Ch. 136); Inderwick v. Tatchell (1903 
AC. 120). 

The last characteristic of the settlement which I The liability 
shall mention and the most dangerous, one which the ment^be 6 " 
most skilful draftsmanship is powerless to avert, is its ^gotten, 
liability to be overlooked altogether. As will have reference re- 

... quired to it. 

been observed, the peculiarity which distinguishes this 
deed from other documents of title, e.g. conveyances, 
is that it nominates not one, but a succession of 
owners, and defines their powers, powers different from 
those of the ordinary landowner in fee. Thus the 
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ordinary marriage settlement determines three succes- 
sive owners of the land, the first tenant for life ; the 
surviving husband or wife, who takes a life tenancy in 
remainder ; and the children, or persons entitled in 
default of children, who take the ultimate fee. The 
strict settlement of land, with its tenancies in tail and 
ultimate reversion to the settlor in fee, if suffered to 
run on, confers an endless succession of life estates on 
the descendants of the settlor, with an ultimate re- 
mainder, on failure of all his issue, to the person who 
represents the residuary devisee or heir of the settlor. 
Thus on the death of each life tenant the settlement 
must be consulted to ascertain his successor. 
Over a pos- These documents may operate for very prolonged 

prolonged periods. In the case of the ordinary marriage settle- 
penod. ment, it may be sixty years before both parents die 

and the property becomes divisible. A strict settle- 
ment, if there is no disentailing deed, may run on for 
centuries. It is possible however to put a case of 
such a settlement where, even if the disentailer takes 
place at the earliest possible moment, the settlement 
will have lasted for one hundred years. Thus let the 
testator devise to his grandson, an infant, for life, with 
remainder to the eldest son of the latter in tail. If 
the grandson lives to be eighty and leaves an infant 
grandson, his son having predeceased him, the grand- 
son will not be able to disentail the estates until he 
comes of age, perhaps twenty-one years after his 
grandfather's death. 
Persons Now there is great risk, amounting indeed almost 

entiSunder to certainty, that after a time the existence of the 
the settle- settlement will be forgotten. The deed itself is liable 
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to be lost, but even if tbis does not take place, as tbe ment, who are 

r . likely to be 

settlement progresses some persons will become entitled unaware of it. 
under it who will almost certainly not bave known of 
its existence. While an estate tail descends from 
father to son the memory of the settlement may be 
preserved, but when, on the failure of issue of one 
branch, the succession jumps to a representative of 
another branch, the latter will very likely be ignorant 
of his rights. This is still more likely to be the case 
with the person who becomes entitled to the ultimate 
reversion in fee, after the failure of the tenancies in 
tail in the strict settlement or even the failure of issue 
in the family settlement ; for this reversion will in the 
meantime have passed under the residuary devise in 
the settlor's will and other residuary devises and 
intestacies, by a series of documents none of which 
discloses tbe interest conveyed to the ultimate owner. 
The same thing may happen when there is a devise to 
A for life, with remainder to B, a living person, if A 
survives B for a long period. 

It might be supposed that the task of watching the The trustees 
settlement, of getting in and conserving the corpus of *f fh^settte- 
the property, supervising the tenant for life's dealings ment - 
with it and seeing that the right person succeeds on 
his death would be performed by the trustees of the 
settlement. Settlements, however, can be created 
without trustees, and in practice, except in* tbe case 
of marriage settlements, this is commonly done, the 
reason doubtless being the difficulty of finding trustees 
who will act, and the great expense that would be 
incurred in maintaining a set of two or three trustees 
in existence during the whole life of the settlement. 

G 
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Thus in strict settlements they are only employed 
for the purpose of seeing to the payment of the 
wife's pin-money, the widow's jointure and the 
younger children's portions, and to receive capital 
money arising under the settlement. Moreover it 
is a remarkable commentary on the efficiency of 
trustees that, in cases where they have been 
appointed, the Courts and the Legislature have vied 
with one another in reducing their powers over the 
settled property. I have already pointed out how 
the Court of Chancery, in construing the testator's will, 
has deprived the trustees of the legal ownership as 
far as possible, with a view to giving the beneficial 
owner control and saving the expense of conveyances 
of the legal estate. The strongest instance however 
of cashiering the trustees is afforded by the Settled 
Land Acts, which have made the tenant for life in 
effect sole trustee of the settlement, reducing the 
trustees appointed by the testator to dummies. Thus 
the tenant for life, or in tail, can sell or lease the 
settled land practically without even informing the 
trustees. He has indeed to give them formal notice, 
but the notice may be a general one (1882 Act 
sec. 45; 47 and 48 Vic. cap. 18 sec. 5 (1)), and 
though the trustees have to receive the purchase 
money on a sale, they are relieved from all responsi- 
bility as to the propriety of the dealing (sec 42). 
In practice The trustees may therefore be dismissed as effective 

We i^leftY 01 g uar( lians of the settlement. In practice the per- 
sole control, formance of its provisions is left in the hands of the 
tenant for life himself. Now, without impugning 
the policy of the Settled Land Acts, which was to 
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insert a power of sale in every settlement at whatever 
cost, I think it is obvious that there is considerable 
risk in entrusting the destinies of a family settlement 
to the unsupervised control of the tenant for life. He 
probably does not understand his legal position; he 
does not realise the magical change he underwent 
when he executed the settlement, from absolute owner 
to life tenant, the land and the deeds remaining in his 
possession as before. His feelings towards the settle- 
ment are probably not very cordial ; he knows that 
it curtails his powers of dealing with the land as he 
would like, and every reference to it requires the inter- 
vention of his legal adviser. 

The view then, suggested by d priori considerations, Instances of 

.,,. . . ■ the settlement 

that the settlement will m course or time be forgotten, being over- 
is amply confirmed by the pages of the Law Reports ( °° £h° e 
and by the other available evidence. It will be found tenant for life 

■* purporting to 

that a large proportion of the cases upon settlements dispose of the 
which come into the Law Courts have their apparent 
origin in an overlooking of the settlement. Many 
instances of miscarriages of land due to the same 
cause are quoted in the second Report of the Real 
Property Commissioners of 1828. In some of the 
cases the settled property has not been got in, the 
wife's covenant to settle her after-acquired property 
being ignored. Cases of every kind of dealing by the 
tenant for life, or in tail, with the land, as if he had the 
fee, can be readily found, cases where he has mort- 
gaged or sold the fee, himself pocketing the proceeds ; 
re-settled it, or devised it by his will; transactions 
which it is not necessary to attribute to fraud. I have 
already mentioned the case, which occurs every day, 
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of the testator, when drawing his will, overlooking the 
powers of appointment in the marriage settlement. 
The prevalence of this has necessitated the inter- 
vention of the Legislature, to uphold documents giving 
effect to powers, but not executed in accordance with 
the formalities prescribed in the settlement (Wills Act 
sec. 10; 22 and 23 Vic. c. 35 sec. 12); or where the 
will contains no reference to a general power (Wills 
Act sec. 27). Similarly, the Act 12 and 13 Vic. cap. 
2 6 was passed to validate leases not made conformably 
with the power in the settlement. 

(6) The wrong When one considers the possibility of both the 
person taking . . 

possession on existing owner of the settled land, and the person 
entitled to succeed him, being ignorant of their position, 
and the fact that it is nobody's business to see that 
the right person succeeds on the death of the former, 
it is difficult to avoid the conclusion that cases must 
have been frequent of the wrong person taking posses- 
sion on a death. If a tenant in tail A, believing 
himself entitled in fee, devises the land to C, and B 
the true successor, a distant relation, is ignorant of 
his rights, C will have a primd facie right to take 
possession and will not have to satisfy anybody as to his 
title. Cases of this kind are not likely to find their 
way into the Reports, as if C does not discover his 
title within twelve years of A's death, his right will 
be barred under the Real Property Limitation Act. 
A good many cases however will be found in which, in 
administration or partition proceedings, the Court has 
had to look into the title and by accident has brought 
to light these miscarriages, the long-neglected settle- 
ment being at length looked into and enforced, some- 
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times with unexpected results to the unfortunate 
applicants. Thus in Astley v. Earl of Essex (18 Eq. 
290), in a suit for administration of the estate of a 
landowner who died in 1868, it was found that he and 
his successor had both ignored a " name and arms " 
clause, contained in a settlement created by the will 
of an ancestor who died in 1788, and had legally 
forfeited the lands. In Murray v. Watkins (62 L.T. 
796), an action was commenced in 1887 for the 
administration of the estate of a lady who died in 
1878, and who had occupied land since 1842 under 
a devise of it by her husband to her for her life. 
On the title being looked into, it was found that the 
husband had been a tenant in tail, the widow a 
trespasser who had kept two succeeding tenants in 
tail out of possession, and the true owner the Plaintiff, 
a great-grandson, who in this action endeavoured 
unsuccessfully to overcome the Statute of Limitations. 
In Ward v. Ward (6 Ch. 789), the Plaintiff brought 
an action for partition of land, of which she had an 
undivided share bequeathed to her by J. T., who had 
succeeded his father B. E. On the title, commencing 
with the will of a testator who died in 1796, being 
looked into, it was found that B. E. had had only a 
life interest, and the Plaintiff left the Court without 
her land. The testator, settling the land on his 
daughter and her children, had omitted words of 
limitation in the gift to the latter, so that they took 
life interests only, and the land passed to the testator's 
heirs. At least one of these had been ousted, being 
presumably ignorant of his rights. 
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Description of A veey difficult branch of the law relating to land, 

the law of giving rise however to far more questions of fact than 
intestacy. o o t. 

of law, is the law of intestacy. This law is of very 
frequent operation, a return from the Inland Kevenue 
authorities having stated that about one-third of the 
landowners of England die intestate, the proportion of 
small owners being very large. As is well known, 
land is subject to two main laws of descent, freeholds 
to the ancient common law as amended by the In- 
heritance Act 1833, and leaseholds to the law appli- 
cable to personal property enacted by the Statutes 
of Distributions (22 & 23 Car. II. c. 10 ; 1 Jac. II. c. 
17). A brief outline may first be given of the inquiry 
which has to be made to ascertain the heir-at-law or 
next of kin of an intestate. 
ta) As regards Under the real property system, disregarding for 
real estate. fa e moment the interests taken by the surviving 
husband or wife, the land descends in the first place 
to the eldest son of the intestate, or to his issue; in 
default of sons and their issue, to the daughters of the 
intestate in equal shares. If the intestate has left 
no issue, the practitioner has to search for collateral 
descendants of his ancestors, first going up the male 
paternal line ; thus the brother or his issue will take 

102 
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before the uncle or his descendants, the latter again 
before the great-uncle. If no descendants of the male 
paternal ancestors can be found, the line of the female 
paternal ancestresses is searched, working from the 
more to the less remote ; thus the descendants of the 
great-grandmother, lineal or collateral, are preferred 
to those of the grandmother. When the paternal 
ancestors are exhausted, the maternal ones have the 
next right ; beginning with the mother herself, travel- 
ling upwards as before through the paternal ancestors 
and then downwards through the maternal ones. In 
each degree the eldest male takes alone, the females 
jointly; and the whole blood takes before the half 
blood. 

On the other hand, under the Statutes of Distri- (&) As regards 
butions, the next of kin of the intestate of the same estate^mclud- 
degree take the property equally between them, the ^ d g ease " 
father's and mother's relatives sharing equally, and 
the half blood with the whole blood. Thus if the 
intestate leaves sons and daughters and the issue of 
a deceased child, they all share equally, the issue 
taking the share of their deceased parent between 
them ; the same is the case if the next of kin are 
brothers and sisters, and the issue of a deceased 
brother or sister. Beyond these degrees persons 
standing in the same degree of relationship take 
equally per capita. Thus if the deceased leave nephews 
and nieces and uncles and aunts, on both the father's 
and mother's sides, all these individuals, standing in 
the third degree of relationship, will take together in 
equal shares. 

No limit as regards distance of relationship is im- 
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posed by either law, any relative however remote 
being entitled to share. If the intestate dies without 
relations, the property passes to the Crown, the real 
estate, as mentioned in a previous chapter, under the 
name of escheat. If however the land was part of 
a manor, whether originally freehold or enfranchised 
copyhold, the right of escheat remains in the Lord of 
the Manor, an exception which, owing to the prevailing 
uncertainty of the exact boundaries of manors, may 
cause difficulty to a Registrar of Titles (see Copyhold 
Act 1894 sec. 21 (1) (6)). 
Comparison The question which of the two tables of descent is the 

Of the tWO . cn-i-T ,.-1- 11 

systems in juster does not tall withm the scope or this work, but 
easewith 6 ^ ^ s important to consider which is the more easily 
^worked worked. From this point of view the real property 
one is the superior, the practitioner in its case only 
requiring one pedigree to start with, that of the father. 
Again under this table only one person has to be 
ascertained, except when the heirship becomes split 
up among females; but under the personal table a 
short traversing of the pedigree brings in a great 
number of co-owners. Thus let us suppose the in- 
testate to leave no nearer relatives than second cousins, 
i.e. the grandchildren of the members of four fami- 
lies, viz. of the brothers and sisters of his paternal 
grandfather, of his paternal grandmother, of his 
maternal grandfather and of his maternal grand- 
mother. It appears to be quite possible for a man 
to have as many as two hundred second cousins, 
whose parentage, deaths, etc. would have to be in- 
vestigated, and if we suppose one third of these to 
survive the intestate, the persons actually entitled to 
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the land would number seventy. Such an inquiry can 
only be conducted under the supervision of the Court 
of Chancery. It should also be noted that the evi- 
dence of the heir's title is easier to obtain than that 
of the next of kin, for it is more readily proved that 
A was the eldest son of any given person than that 
A, B and C were the only children. 

The law of intestacy will be found to lead to circumstances 
doubtful titles in many directions. In the first place ^tiTtne law 

it will be observed that the remote claimant, however T hl S throw 

doubts upon 

clearly proved his relationship to the intestate, can title - 
seldom have more than a presumptive title. The real cuity of ascer- 
property table provides for the female paternal ances- relatives and 
tresses and the mother's relatives taking, but in the a e aots- 
absence of illegitimacy in the male paternal line, which 
provides an absolute bar, the bastard having no rela- 
tives except his own issue, descendants of the former 
branches can never be really entitled, for there is 
bound to be an heir on the male paternal side if only 
he can be traced. Again, in conducting an investi- 
gation into the next of kin of an intestate, it is 
inevitable that some families should be overlooked, 
and that evidence should be occasionally lacking as 
to the deaths, marriages, issue and testacy of certain 
individuals, especially of those who have gone abroad. 
The Crown, which takes the land when no heir or next 
of kin can be found, can seldom have a strictly legal 
title. 

Another source of danger to titles is the extra- (2) Thepro- 
ordinarily complicated character of the real property rea i property 
table in certain cases of most frequent occurrence, viz. ^^-ringwife 
as respects the share of the surviving wife or husband. and husband - 
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Under the Statutes of Distributions, the widow takes 
one half of the personalty absolutely, if there is no 
issue, one third if there is issue ; the surviving husband 
gets the whole, whether there is issue or not. Under 
the ancient common law applicable to realty, the wife 
gets, under the name of her dower, a life interest in 
one third of the land, i.e. both the land and the estate 
in it are subdivided. The dower may be defeated 
altogether by a statement to that effect contained in 
the deed conveying the land to the intestate, so that 
the title-deeds must be looked at. The husband 
takes, under the name of his curtesy, a life interest 
in the whole of the wife's land, provided there has 
been issue born alive of the marriage. The last con- 
dition may make the husband's title depend on a 
difficult question of fact, if a child was born who only 
lived for a very brief period. 
(3) The local I have mentioned in a preceding chapter that lands 
intestacy. originally held under certain tenures viz. copyhold, 
Gavelkind, and Borough English, have peculiar laws 
of intestacy of their own ; owing to each manor having 
its customary law on this point, the number of laws 
of intestacy existing in England probably amounts to 
some hundreds. The customary laws of the manor, 
which have to be painfully gathered from the crabbed 
pages of the Court Rolls, do not fall within the scope 
of this treatise, but Gavelkind and Borough English 
have to be considered because they affect freehold 
land, and another local law of the same kind is stated 
to occur in the case of " burgage " lands in Kendal 
(see paper read by G. E. Moser before the Incorporated 
Law Society in 1906). In Gavelkind, subject to the 
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husband's curtesy and the wife's dower, the land 
passes to all the sons equally. The curtesy and dower 
differ from the common law, each being for half of the 
land but ceasing on re-marriage, and the curtesy not 
being conditional on the birth of a child. In Borough 
English the land descends to the youngest son alone. 

These customs would appear to be a great source of 
danger to titles, owing to the obscurity that prevails 
as to the exact area of the districts subject to them. 
Gavelkind applies to all land in Kent, except such as 
was originally held in knight-service or has been dis- 
gavelled by Act of Parliament. Several Acts were 
passed under the Tudors disgavelling the lands be- 
longing to particular persons, but, as the lands cannot 
now be identified, the Acts are inoperative. The 
practice is to treat all lands in Kent as gavelkind 
unless evidence to the contrary is produced, but the 
fact that such evidence can be found by searching 
ancient records will have to be taken into account in 
constituting a Register of Titles in that county. 

Borough English is said to prevail in several cities 
and ancient boroughs and the districts adjoining, of 
which the city of Gloucester is one, but the localities 
are not mentioned in the text-books and do not seem to 
be matter of public knowledge. It is hardly necessary 
to point out what an anachronism it is that a law of 
common operation should exist, the general area of whose 
jurisdiction, to say nothing of the exact boundaries of 
the land subject to it, cannot be readily ascertained. 

The law of intestacy is peculiarly likely to be (4) Theignor- 

. ci • mi_ anoe of the 

violated through the ignorance 01 the parties. Ine parties of the 
heir is not unlikely to be unaware of his rights if he aw ' 
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is a distant relative ; even if he knows that his rela- 
tionship to the deceased constitutes him legally the 
heir, he may not know that the deceased died in- 
testate or what land he owned. The existence of a 
different law applicable to freeholds and leaseholds, 
a distinction which is difficult to justify when leases 
for 999 years are created of equal value to freeholds, 
is not likely to be appreciated by laymen. Previously 
to a recent Act it was nobody's business to see that 
the right heir succeeded on the intestate's death, the 
administrator (if any) being only concerned with the 
personal estate. Thus all the conditions were present 
favourable to a wrongful taking of possession of the 
intestate's land, an obscure law not a matter of 
common knowledge, a true owner possibly at a dis- 
tance and ignorant of his rights, the opportunity for 
the person on the spot to enter upon the land without 
satisfying anybody as to his title, and a Statute of 
Limitations (probably not entirely unknown to him) 
to present him if he did so with an indefeasible title 
which has fre- in twelve years. Under these circumstances it is 

quently led to . . n , . -, , n , » 

miscarriages. n °t surprising to find a considerable number or cases 
in the Law Reports which had their origin in the 
wrong person taking or retaining possession on an 
intestate's death, the surviving husband e.g. or wife 
assuming absolute ownership of the land, or a local 
custom being overlooked. In the action the true heir 
endeavours to overcome the Statute of Limitations. 
Considering the difficulty of this task the cases brought 
into Court must form a very small proportion of those 
that occur (for an example see Be Williams Bavies v. 
Williams, 34 CD. 558). 
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Under Part 1 of the Land Transfer Act 1897, in How far cured 
the case of landowners dying after the 1st January legislation. 
1898 the freeholds pass to the personal representative 
like the personalty; the administrator, after paying 
the debts and administration expenses, becomes a 
trustee of the land for the heir-at-law. It seems to 
follow that he has got not merely to assent to the 
supposed heir-at-law taking the land i.e. to relieve it 
from the intestate's debts, but to satisfy himself that 
the claimant is the person really entitled. If the 
administrator performs the latter task the enactment 
should prove a valuable safeguard, but it will not 
operate in all cases. When a life tenancy arises, when 
e.g. the husband takes by the curtesy, the admini- 
strator will have discharged his duty when he admits 
the life tenant to possession, and the heir entitled in 
remainder will have to look after himself. 



CHAPTER VIII 

THE LAW OF MORTMAIN 

The two The next branch of the law which calls for considera- 
the law. tion is a body of statutory law, affecting land only, and 

peculiar to this country, known as the Law of Mort- 
main. This law consists of two distinct parts, the 
first the famous statute Be Viris Beligiosis, passed in 
the year 1279 (7 Ed. I. cap. 13) which, with the object 
of preserving to the Crown the profits of the feudal 
incidents of land, forbade a Corporation to hold land, 
the other a statute passed in the year 1736 (9 Geo. II. 
cap. 36). These two Acts have been repealed and 
re-enacted by the Mortmain Act 1888, and now form 
Parts I. and II. respectively of that Act. 
The pro- The Act of 1736 (as amended in a few particulars 

Actof i°736. e by subsequent Acts) provides that an assurance of land 
to " charitable uses " shall be altogether void unless it 
complies with a number of conditions and formalities. 
It must be an irrevocable grant, to take effect im- 
mediately in possession ; there must be no reservation 
to the grantor except certain specified ones e.g.' a 
peppercorn or nominal rent, mines and minerals, ease- 
ments etc., those allowed being in fact the common 
reservations of part of the subject matter made in a 
lease or conveyance. The deed has to be executed in 

the presence of at least two witnesses, and enrolled 

no 
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within six months of execution in the Central Office of 
the Supreme Court. If the conveyance is made by 
way of gift, the donor must in addition live for twelve 
months after the execution of the conveyance. The 
word " land " in the Act includes freehold, copyhold, 
and leasehold, and the word " assurance " conveyance, 
mortgage, or lease. Similar conditions are attached to 
an assurance of personal estate to be laid out in the 
purchase of land for charitable purposes (Mortmain 
Act 1888 sees. 4, 10; 1891 Act sec. 3). 

The circumstances which led to the passing of this The object of 
Act are not known, but the preamble recites that 
the "public mischief" (of alienation of land in mort- 
main) " had of late greatly increased by many large 
and improvident alienations or dispositions made by 
languishing or dying persons or by other persons to 
uses called ' charitable uses,' to take place after their 
deaths to the disherison of their lawful heirs." The 
object of the formalities appears to be to ensure that 
gifts of land to charity shall be made whole-heartedly 
and with due deliberation and publicity. It is not 
easy to see why the Act was made to apply to sales as 
well as to gifts, although to confine it to the latter 
would have rendered evasion easy by the device of 
a colourable sale. One effect of it was to forbid 
devises by will to charity altogether. 

This Act was given a very extended operation by The meaning 
the meaning attached by the Court of Chancery to "charitable 
the word " charity," which was held in the case of uses ' 
Morice v. the Bishop of Durham, decided in the year 
1804 (9 Ves. 405) — a construction adopted by the 
Legislature by sec. 13 (2) of the 1888 Act — to include 
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all the objects enumerated in or contemplated by the 
preamble to the Statute 43 Eliz. cap. 4, viz. those for 
(1) the relief of the poor (2) the promotion of learning 
(3) that of religion (4) that of objects of public utility 
generally. Thus besides the lands devoted to charitable 
purposes in the popular sense e.g. for providing doles 
and pensions for the poor, almshouses, hospitals, etc., 
all sites of churches, chapels, parsonages, etc., all 
the landed endowments of the Church of England, of 
the Colleges of Oxford and Cambridge and of the great 
Schools are " charity " lands in the view of the law. 
The fourth head brings under the same category all 
the lands and buildings vested in Government officials 
or local authorities for the public service, whether 
as offices for the transaction of public business, for 
recreative purposes, or for carrying on business under- 
takings on behalf of the community, a very varied 
class of sites. 
Kelaxations of The great development of commercial enterprise and 
of the law° eS public and charitable activities that took place in the 
iTThTmodern nineteenth century brought the Mortmain Law con- 
growth of s tantly into the Courts. The Act of 1736 applied to 

commercial u '■ 

andphilan- money charged upon land, and when the system of 

prise. Joint Stock Companies was inaugurated it became a 

vexed question whether the law applied to the new 
kinds of property thus created, which " savoured of 
the realty,'' such as shares and debentures. The 
enormous multiplication of Companies and Corpora- 
tions both for trading and charitable purposes, includ- 
ing the great network of local governing authorities 
which has been spread all over the land, and the 
devotion of Parliament to social legislation have 
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necessitated constant relaxations by the Legislature 
of both branches of the law. Thus the older part 
of the law, that forbidding a Corporation to hold 
land, has had to be negatived whenever a Company 
or Corporation has been created, whether by Royal 
Charter, private Act of Parliament or under a general 
Act such as the Companies Act 1862, in order to 
enable the Corporation to acquire a site for its 
building and works, and landed endowments. The 
Charters and private Acts creating charitable Institu- 
tions, such as the great Hospitals and Schools, exhibit 
a great diversity as regards the amount of land, cal- 
culated in acreage or annual value, which the body is 
allowed to hold. Corporations can also acquire land 
by licence of the Crown in mortmain. 

The exceptions to the Act of 1736 fall into two Exceptions to 
classes, those of particular Institutions and of land 1736. 
conveyed for particular purposes. The Act itself tfcralarnuiti- 
exempted the old Universities and certain schools, t 11 * 10113 - 
a list which has since been added to. Many of the 
Charters and private Acts already referred to also 
negative this portion of tbe Mortmain law, so that 
the Corporation can acquire land by will or ordinary 
conveyance, but in many of them the intention to 
exclude the Act of 1736 might have been more 
clearly expressed. 

In a host of Acts passed during the nineteenth (ft) Of land 

- ..,.,,., ... „ „ conveyed for 

century tor facilitating the acquisition of sites for particular 
Churches, schools, and educational institutions, the pmpos 
Legislature has applied the principle of the Act of 
173 6 but in a modified form. Some of the Acts were 
passed with the sole object of creating an exception to 

H 
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that Act, such as the Act for " facilitating the acquisi- 
tion and enjoyment of sites for buildings for religious, 
educational, literary, scientific and other charitable 
purposes" (31 & 32 Vic. cap. 44), which excepts 
from the Act assurances on sale of sites, not exceeding 
two acres, for the erection of buildings to be used for 
the purposes mentioned in the title. In addition, 
there is a large body of legislation designed primarily 
to enable persons under disability and partial owners 
such as trustees, Corporations, tenants for life etc. to 
sell, and even to give, land for the objects sought to 
be promoted by the Acts. Commencing with several 
series of Acts for encouraging the building of Churches, 
parsonages etc. in connexion with the Church of Eng- 
land, as the Church Building Acts 1803 to 1856, it 
widened out, as the century progressed, into statutes 
for providing places of worship generally (the Places of 
Worship Sites Acts 1874 and 1882) and schools and 
educational Institutions (the School Sites Act 1841, 
the Literary and Scientific Institutions Act 1854, 
the Technical and Industrial Institutions Act 1892). 
These Acts contain a great variety of provisions 
both as to the persons enabled to grant the land, as 
to the mode of alienation, whether by will, deed of 
gift or sale, and as to the quantity of land permitted to 
be alienated. They commonly contain no reference in 
terms to the Act of 1736, but provide certain conditions 
for the conveyances similar to those in that Act e.g. 
enrolment, or execution a certain period before death, 
thus giving rise in some cases to the difficult question 
of construction, how far those conditions of the general 
Act, which are not specifically varied, remain binding. 
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The Mortmain law has been partly codified by the Partial codifi- 
cation of the 
Mortmain Act 1888, which has brought together all Mortmain 

the Acts passed with the sole object of creating Acts of 1891 
exceptions to the Act of 1736, but the private an 1892 ' 
Charters and Acts of Parliament, and the series of 
public Acts just referred to, have had of course to 
be left outside. This Act has been followed by two 
important amending Acts. The Mortmain Act 1891 
in the first place exempts " money secured on land 
or other personal estate arising from or connected with 
land" from the Act of 1736, thus closing tbe long 
controversy as to whether the Act applied to such 
forms of property as bonds and debentures, and in 
the second place sanctions devises of land to a Charity, 
providing however that land so devised shall be sold 
within one year of the death of the testator, unless 
an order of the High Court or of the Charity Com- 
missioners is obtained, authorising the postponement of 
the sale, or the retention of the land for occupation 
for the purposes of the Charity. The Mortmain Act 
1892 was passed with the object of exempting con- 
veyances to local authorities from the provisions of 
the Act of 1736. 

So many conditions and formalities for the execu- Dangers to 
tion of conveyances being required by the Act of by the law 
1736 and the kindred statutes, there is a great risk ^0^*" 
that in practice some or one of them will be over- l te numerous 

r formalities 

looked, and the title of the Charity invalidated in 
consequence. It was found that the observance of 
the formalities, especially that of enrolment, had been 
neglected in so many cases that several Acts had to be 
passed, in 1829 and again in 1861, 1862 and 1864, 
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and its wide 
operation 



(5) through 
the difficulty 
of defining 
the word 
"charity." 



giving defaulting Charities an extended period for en- 
rolling their deeds, and the last Act of the series, the 
29 & 30 Vic. cap. 57 (now incorporated in the Act 
of 1888 sec. 5) provided that, if the omission was due 
to ignorance or inadvertence, the deed might, with the 
consent of the High Court of Justice, be enrolled at 
any length of time after execution. It is still more 
likely that this branch of the Mortmain law will be 
overlooked altogether. There are grounds for think- 
ing that the wide operation of the drastic Act of 
1736 is often not appreciated by the legal profession. 
While every practitioner knows that a gift of land 
by deed to trustees for a charitable purpose comes 
within the Act, it is probably not always realised that 
this applies to a conveyance on sale as well, to every 
conveyance or lease to a public or charitable body, 
or for public or charitable purposes ; that it is imma- 
terial whether the body is represented by trustees or 
incorporated by Charter or under private or public 
Act, or for what purpose the land is required, whether 
for carrying on its operations, as an office, or as an 
investment. 

The interpretation of the Acts also gives rise to 
difficulties. The exceptions are numerous and closely 
conditioned, though they will be found in the aggre- 
gate to cover but little ground. The greatest crux 
however, in the case of the innumerable philanthropic 
Institutions and Societies which acquire sites for their 
buildings, is to determine whether the society is a 
" charity " or not. Charity is not the simple thing 
it was in the year 1736, and when, as in the case of 
modern philanthropy, the commercial and charitable 
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elements are mingled, the application of the term 
becomes difficult. A few examples on the border 
line may be given. A society for providing dwelling- 
houses for the working classes, which restricts its 
shareholders to a dividend of 4 per cent. ; a Friendly 
Society which insures its members like a commercial 
Insurance Company, but accepts donations as well as 
subscriptions ; a hospital which is supported partly 
by the fees of the inmates ; an Institution existing 
primarily for the benefit of its own members, being 
members of a particular trade or profession, but 
having also the public object of promoting the general 
interests of the latter ; are such, " charities " within 
the meaning of the Act of 1736 ? On such subtle 
questions will the title to the sites of charitable 
Institutions depend, unless the careful practitioner, 
declining to attempt their solution, resolves to have 
the two witnesses and the enrolment whenever there 
is the slightest suspicion of a charitable purpose. It 
must not be imagined that the virus thus imported 
by the Act into charity titles is restricted to these, for 
with the enormous quantity of land held to charitable 
uses, sales and exchanges must constantly occur, and 
changes of sites by Institutions are frequent. 

The legislation of 1736 is not based upon any clear Criticism of 

..... the Act of 

principle. If its object was to prevent priestly intimi- 1736. 
dation, it should have been applied to personal pro- 
perty as well. If, on the other hand, it is merely an 
extension of the older Mortmain law to prevent land 
being held by Corporations, it is ineffective, for under 
it the whole land of England could be given to charity, 
provided the formalities were complied with. It was 
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investigated and condemned by a Select Committee 
of the House of Commons in 1844, who stated that 
the circumstances which led to its enactment no 
longer existed, that " the operation of the law is most 
unsatisfactory, leads to doubt, expense, uncertainty 
and litigation, and frequently defeats good and pious 
purposes." The whole purpose of the Act has been 
surrendered by the Act of 1891, for of what use are 
the elaborate safeguards attached to a gift inter vivos 
to a charity, if the landowner by a will made on his 
death-bed can bequeath all his land to it ? What 
remains of the legislation is merely a body of formali- 
ties, adding greatly to the labour and expense of 
conveyancing and the trouble of purchasers. While 
however the Acts remain on the Statute Book they 
will have to be strictly administered by a Registrar 
of Titles, and the enforcement of this inconspicuous 
but potent body of law will probably lead at times to 
unpleasant surprises. 



CHAPTER IX 

LIMITED OWNERS 

The dealings with land I have hitherto considered 
have related to the fee-simple estate or absolute 
ownership, the various charges on such an estate 
having been first described and then its devolutions 
under will, settlement, and intestacy. There is how- 
ever another branch of the law of property, of much 
greater volume if not of equal complexity, that relat- 
ing to the various kinds of limited owners i.e. owners 
whose power of dealing with their property is restricted. 
The varieties of these and the individuals composing 
them are so numerous as to constitute probably the 
majority of the owners of land. They owe their origin 
either to private deed or Act of Parliament. Of the Limited 
limited owners created by the act of the parties the by the act of 
most important are trustees, who, it is hardly neces- the P arties - 
sary to mention, are employed for a great variety of 
purposes, for effecting family settlements, for realizing 
the property of debtors for the benefit of their creditors, 
and for conducting business or charitable undertakings ; 
other classes of limited owners occupying a somewhat 
similar position, are the tenant for life or in tail, the 
executor, and the mortgagee. These all derive limited 
powers primarily from the document creating them, 
the settlement or trust deed, the will or mortgage; 
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The Clergy of 
the Church of 
England. 



The married 
woman. 



The Company 
or Corpora- 
tion. 



but these powers are in every case amplified or modi- 
fied by statute or case law, the powers of the tenant 
for life by the Settled Land Acts, of the mortgagee by 
the Conveyancing Acts, of the Charity trustee by the 
Charitable Trusts Acts. The powers of these limited 
owners which affect the title to land, are the powers 
of selling, mortgaging, leasing or otherwise dealing 
with it. 

Two ancient classes of limited owner call for mention 
here. The beneficed clergy of the Church of England, 
whose ownership of the Church and churchyard, the 
parsonage and the glebe, makes them frequent parties 
to land transactions, deal with their lands under a 
code of law created by statutes and decisions extend- 
ing over four centuries, a code which may be said to 
constitute a special study; they are very much re- 
stricted in their powers, the consent of the Patron 
and the Bishop, if not of the Ecclesiastical Com- 
missioners, being required to every dealing. The 
married woman's powers over her land were formerly 
governed by a body of case law of extraordinary com- 
plexity, based on the principle that during the cover- 
ture her identity merged in that of her husband. This 
law has been abolished, as to the property acquired 
by married women since the 1st January 1883, by 
the Married Women's Property Act 1882, but owing 
to the protracted operation of settlements, married 
women still come into possession of land to which 
their title accrued before that date, and the law is by 
no means obsolete. 

The most important limited owner at the present 
day is the Company or Corporation. These bodies had 
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formerly to be created by Royal Charter or special 
Act of Parliament, but the Companies Act 1862 
instituted an inexpensive method of creating them 
without recourse to the Legislature, resulting in an 
enormous multiplication of them ; and the tendency 
now is for companies to take the place of trustees in 
commercial and charitable undertakings. Thus the 
deeds of settlement of Insurance companies have 
given place to Memoranda and Articles of Association, 
Building Societies in lieu of holding their mortgages 
by trustees are now incorporated under the Building 
Societies Act 1874, and charities are incorporated 
either under the Companies Acts 1862 to 1908 or 
under the Charitable Trusts Incorporation Act 1872. 

Corporations are the creatures of the law and have its powers. 
no powers except those specifically conferred upon 
them by it ; thus every Charter and public or private 
Act, besides negativing the Mortmain law to enable 
the Company to acquire the land necessary for its 
purposes, has also to prescribe the powers it is to 
exercise of selling, leasing and mortgaging it. Com- 
panies carrying on public undertakings commonly 
require to purchase land compulsorily ; the procedure 
to be followed in such a case is laid down in a general 
Act, the Lands Clauses Act 1845, which is incor- 
porated, with any necessary modifications, in the 
private Act authorizing the Company to purchase the 
particular land required. The private law applicable 
to a Corporation may thus range in extent from a 
single Charter or Act to, in the case of the great 
Railway Companies, a whole code of their own. 
Another important class of Corporation consists of 
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Local the numerous local governing authorities of different 

Authorities. . OS 

kinds, which derive their powers from the various 
public Acts, in the first instance creating them and 
subsequently conferring on them extended powers. 
The Acts commonly permit the Council to acquire 
at their discretion the land required for the discharge 
of the particular duty imposed, but if they subse- 
quently desire to sell the site, the consent of a 
Government Department, generally the Local Govern- 
ment Board, has to be obtained ; there is however a 
considerable variety of provision on these heads in 
the various Acts. 
Difficulties of Transactions by limited owners with their property 

title due to 

limitedowner- cannot be duly effected without attention to a good 

Is the pro- many points. It must be seen to that the proposed 
action ^reira transaction is within their powers, and that the deed 
vires ? effecting it is executed in accordance with the formali- 

ties prescribed by the governing document, that the 
necessary resolution of the Directors or other constit- 
uents, or the consent of the Government Department, 
is obtained, that the requisite number of trustees 
execute, or that the seal is affixed in the presence of 
sufficient witnesses. To determine the legality of the 
transaction it may be necessary to piece together a 
number of Acts of Parliament framed without much 
regard to one another. Moreover, owing to the 
numerous and novel forms which transactions with 
property can take, the original charter, however care- 
fully drawn, is liable to fall short of the particular 
requirement and to necessitate the obtaining of an 
amending Act ; especially is this likely to be the case 
with a Corporation which holds its land under some 
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ancient grant. The Legislature has frequently found 
it necessary to intervene in order to mitigate the 
obstacles to the transference of land to which limited 
ownership gives rise. One instance has already been 
mentioned in the Church Building Acts and similar 
legislation, and another is afforded by sections 7 and 
9 of the Lands Clauses Act, which give all limited 
owners and persons under disability power to convey 
the fee-simple to the promoters, the purchase money 
being paid into Court. 

Space will only permit me thus to indicate generally Two statutory 

... ....... ,. provisions 

the questions of title to which limited ownership may which give 
give rise, but two statutory fetters which are especially ^ ne ° que! 
likely to throw doubt upon titles may be briefly j^jj^ ^ ds 
described. The Lands Clauses Act requires the pro- 1845 >>? to 

* _ super nuous 

moters of an undertaking to sell all the land acquired lands. 
under the provisions of the Act, which is ultimately 
found to be unnecessary for the purposes authorised. 
Sections 127 and 128 of the Act provide that the "super- 
fluous " lands shall be sold within a period to be fixed 
by the special Act, but if no period is specified, within 
ten years from the date fixed for the completion of 
the works; the penalty for default being that the 
land is to " vest in and become the property of the 
owners of the lands adjoining thereto, in proportion 
to the extent of their lands respectively adjoining the 
same." Under this clause a silent transference of land 
from the Railway Company or other public body to 
the adjoining owners must occasionally take place, but 
owing to the vague character of the words just quoted, 
it would be very difficult for the latter to show exactly 
what land they have acquired or to prove their title to 
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it. The sections further provide that, unless the land 
is " situate within a town or is land built upon or used 
for building purposes," the promoters shall offer to sell 
it, first " to the person entitled to the lands from which 
the land in question was originally severed; if such 
person refuse to purchase the same or cannot after 
diligent inquiry be found, the like offer is to be made 
to the person or to the several persons whose lands 
shall immediately adjoin the lands so proposed to be 
sold, such persons being capable of entering into a 
contract for the purchase of such lands." In case of 
difference the price is to be fixed by arbitration. 

Under this clause, if the Railway Company sells the 
superfluous lands by auction, the title of the purchaser 
will depend for its validity on some very difficult 
questions, the first being whether the lands were, or 
were not, really necessary for the purposes of the un- 
dertaking. If the offer to the original owner has not 
been made, the very arguable question may also arise 
whether the land was, or was not, " situate within a 
town." If the offers have been made, it will be asked 
whether the titles to the adjoining lands have been 
investigated, the present owners found, and offers of 
sale duly made and declined. The Railway Company, 
if in fact they make these investigations, probably 
decline to produce the evidence to the purchaser, who 
obtains a clouded title in consequence. As is to be 
expected, in practice promoters when purchasing fre- 
quently negative this right of pre-emption. 
(6) The Chari- The Charitable Trusts Acts 1853 to 1894 put all 
Actsasto endowed charities in England and Wales under the 
cht^lands. supervision of the Charity Commissioners, requiring 



LIMITED OWNERS 125 

them to render periodical accounts to the latter and 
obtain their consent to any dealing with the charity 
funds. Thus the Acts forbid the trustees to sell, 
mortgage, or lease (for more than twenty-one years) 
their land without the consent of the Commissioners 
(18 & 19 Vic. cap. 124 section 29), so that a deed 
effected without their sanction appears to be absolutely 
void. There are a good many exceptions to the Acts, 
the chief being, besides certain named bodies, charities 
governed by their own private Act of Parliament, 
registered places of religious worship, and charities 
supported by voluntary contributions. With refer- 
ence to the last, the 1 6 & 1 7 Vic. cap. 137 section 6 2 
exempts " institutions for religious or other charitable 
purposes wholly maintained by voluntary contribu- 
tions " ; and enacts that when a charity is supported 
partly by voluntary subscriptions and partly by in- 
come from endowment, the Act is to apply to the 
income from endowment only, and not to any voluntary 
subscriptions, donations and bequests " of which no 
special application or appropriation has been directed 
by the donor or testator and which the Governors of 
the charity may apply as income." The definition of 
"charity" in these Acts is the same as in the Mortmain 
Act, including all the objects contemplated by the 
Statute 43 Eliz. cap. 4, and under the definition of 
" endowment " the possession of any property whatever 
constitutes the charity an "endowed charity" (16 & 
17 Vic. cap. 137 section 66). 

The exact extent of the jurisdiction of the Charity Doubts as to 

the jurisdic- 

Commissioners is left in doubt by the Acts, and appears tion of the 
to be frequently misconceived in practice, and as the 
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Charity Com- absence of their consent to a transaction with land, if 

missioners 1 . 

due to such consent is necessary, avoids it altogether, this 

doubt extends to titles. Primd facie at any rate, the 
jurisdiction would appear to be very wide indeed, for 
as every Department of the Government, whether 
central or local, performs " charitable " functions and 
possesses funds for the purpose, it must follow that 
all these bodies are "endowed charities" within 

(a) the unoer- the meaning of the Acts. Confining the jurisdiction 

tain meaning . . . 

of the word however to chanties m the popular sense, the same 
an y ' difficulty occurs here as under the Mortmain Act, to 
determine whether a particular society with mixed 
commercial and charitable objects, is a " charity " or 
not. The exception in the first part of section 62 
above-quoted is in vague terms, and suggests the 

(b) the word- questions : Will the words " other charitable cur- 
ing of the _ _ 
exceptions to poses " include purposes not religious or quasi-religious, 

such as those of hospitals and schools ? Will " volun- 
tary contributions" cover the subscriptions of the 
members of a society, the fees paid to a hospital, or the 
proceeds of sale of goods made by the inmates of a 
home? The concluding words of section 62 divide 
the funds of the Institutions referred to, such as the 
great London hospitals, into two parts, one subject to 
the jurisdiction of the Commissioners, the other not. 
It has been decided that voluntary contributions do 
not lose their character as such by being invested in 
land, e.g. in the site of the Institution {Be Clergy Orphan 
Corporation 1894 3 Chan. 145) so that when the 
Institution wishes to sell part of its land, it has first to 
examine its records to ascertain out of which fund it 
was originally purchased, an inquiry probably not 
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easily answered unless very strict accounts have been 
kept. Thus the purchaser of charity lands who finds 
that the consent of the Charity Commissioners is pro- 
posed to be dispensed with may find himself confronted 
with very difficult questions of law and fact. 

I have now enumerated the chief incidents in the Summary of 
practice and law of real property and conveyancing characteristics 
which lead to questions of title, and in default of "^..^.f. 
proper attention to miscarriages of the land. The The complete 
reader will have observed that most of them apply disposition. 
to personal as well as to real property, but their effects 
are not nearly so apparent in the case of the former 
for two reasons, (1) because the transactions with 
land are so much more varied, (2) because a written 
title is not kept and investigated to personal property. 
The complexities of the Land Laws are primarily due 
to the numerous interests into which land can be cut 
up, whether physically, or by the creation of leases 
and rent-charges, life estates and remainders, or un- 
divided shares. One characteristic of the law that 
will strike the reader is the very wide liberty given 
to the landowner as to the kinds of interest he can 
create ; by will and settlement he can give his property 
to unascertained bodies of persons or upon contin- 
gencies, or by means of the device of powers of 
appointment can delegate the more particular division 
of his property to somebody else. His power to create 
interests in futuro is only bounded by the uncertain 
Perpetuity Rule, permitting land to be settled for a 
hundred years, or bestowed in shares on a very large 
number of his remote descendants. The intestacy 
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law follows the freedom of disposition thus per- 
mitted, by setting no bounds to the number and 
remoteness in blood of the relatives who are permitted 
to share. Nor are strict rules enforced as to the 
modes of effectuating these dispositions; in a devise, 
the landowner can use any form of expression for de- 
scribing the estate in the land to be taken by the 
devisee, and any informal words, or mere actions, 
are sufficient to create a valid charge on land. 

Another characteristic that will be noted is the 
enormous bulk of the legislation applicable to land- 
owners, especially to limited owners, each of whom 
has his own code ; and the minuteness of much of 
this legislation, illustrated by the Mortmain law, the 
provisions as to superfluous lands in the Lands Clauses 
Act, and the policy which will not permit any public 
authority to sell a square foot of land without the 
consent of a Government Department. 

Thus in regulating and extending the powers of 
the landowner very little attention appears to have 
been paid, whether by the Courts or by the Legisla- 
ture, to that consideration which I have shown is of 
paramount importance in establishing a Register of 
Titles, the question whether a proposed power or limi- 
tation is not merely desirable but one which under 
the circumstances has a reasonable prospect of being 
duly effected. The law I have described is too com- 
plex to be left to the uncontrolled administration of 
the landowner, himself. To the uninitiate a most 
dangerous limitation may appear quite simple. Thus 
who would imagine that a gift to children " on attaining 
twenty-five " is liable to be avoided, or that a gift to 
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" A for life, then to his issue in equal shares as tenants 
in common " is in fact not a gift to the issue at all ? 
There is evidence to show that the law which until 
recently forbade devises of land to a charity was fre- 
quently ignored, doubtless through ignorance. One 
transaction especially, the settlement, requires for its 
due enforcement a supervision which shall compel a 
recourse to its pages on every dealing with the land, 
a supervision which the private adviser is not in 
a position to exercise. The remark applies in a 
less degree to all other documents creating limited 
ownership. 

The strongest proof of the impossibility of effect- its breakdown 
ing a complicated practice and law without super- mprac 
vision is afforded by the fact that it has been found 
necessary to pass an Act, the Real Property Limi- 
tation Act 1874, conferring an indefeasible title on 
the person who has been in undisturbed possession 
of land for twelve years, without reference to the 
circumstances or the state of mind under which he 
came to take it. While settlements and the law 
of intestacy confer titles at law on the most remote 
beneficiaries, in practice the ownership passes to the 
man who, with or without a colourable claim, is able 
to take possession and retain it for twelve years. 
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CHAPTER X 

THE UNCERTAINTY OF TITLES 

The liability of legal rights in land to be overlooked, 
and the consequent facilities to unauthorised persons 
to take or retain possession, might be considered the 
chief defect of the present system of conveyancing. 
The defects, however, which have attracted most 
attention are those connected with the procedure on 
sales. I shall now consider the effect of the system 
on the vendor of land, leaving the position of the 
purchaser to be dealt with in the next chapter. In 
preparing for a sale the obligations laid upon a vendor 
of land are two, first to describe his exact interest in 
it, with the incumbrances to which that interest is 
subject, and next to prove his title to it. I propose 
to consider how the present system of conveyancing 
enables him to discharge these duties. 

To ascertain his position the landowner will natur- 
ally have recourse to his title-deeds. It must be 
noted however that he may have no deeds, as when 
they have been lost or destroyed, or when he derives 
title under will, or intestacy, or Inclosure Award, or 
owns an undivided share ; if the land is in mortgage, 
the deeds will of course be in the possession of the 
mortgagee. Supposing that he has a bundle of well- 
drawn title-deeds, it will be found that the information 

180 
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they supply him may be inaccurate and will be in 
many respects defective. Even if the deeds include 
among them a conveyance or mortgage containing a 
detailed description of the land, this description cannot 
be relied upon as being up to date. Part of the land 
comprised in that conveyance may have been sold 
since its date, without any note of the fact appearing 
on the deed, a characteristic which occasionally causes 
small portions of a large property to be bond fide sold 
or mortgaged twice over. Again, the deeds will hardly 
contain any reference to the great body of adverse 
interests existing in the land, charges, easements and 
other rights. The first mortgagee reveals himself by 
his custody of the title-deeds, but subsequent mort- 
gages and deeds creating annuities or rent-charges 
may have been created to any extent without leaving 
any trace in the bundle of title-deeds. The same is 
the case with the numerous interests arising by opera- 
tion of law, whether actual changes of ownership 
effected by orders of the Court, such as foreclosure 
decrees, orders in Bankruptcy or orders of the Board 
of Agriculture, or the numerous classes of statutory 
charges which I have described in a previous chapter. 
Ancient easements will find no mention in the deeds, 
nor will restrictive conditions as to user created by 
deeds not forming part of the title. 

In practice then, on the sale of a large property, the Personal 
evidence of title furnished by the deeds has to be the°titie ge ° 
supplemented by the personal knowledge of the land- re 1 uued ' 
owner himself and of his solicitor, who exercise their 
memories to recall all the incumbrances created by 
the landowner and by his ancestors. The absence of 
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this personal knowledge seriously handicaps a stranger, 
such as a mortgagee, executor, or trustee in Bank- 
ruptcy, when he has occasion to sell the land. It 
is not easy to sell land without the co-operation of 
the landowner himself. The difficulty is well illus- 
trated by the remarkable case of Jones v. Barnett 
(1900 1 Ch. 370), in which a judgment creditor 
went through the lengthy and expensive procedure 
of having the debtor's land sold to him by auction 
under the supervision of the Court of Chancery, only 
to have it snatched out of his hand in the end by a 
prior assignee whom he had no means of discovering. 

Common de- The landowner having ascertained the exact interest 

fects in evi- . . . 

denoe of title, he holds in the land, let us next inquire his means of 

of material proving his title to it. Under the existing practice it 
" ( ' is probable that one important part of the title, the 

evidence of facts, will be altogether absent. In titles 
derived under will, settlement or intestacy, certain facts, 
especially facts of pedigree, are as important a part of 
the title as the documents themselves. To prove the 
title of an heir-at-law, it has to be shown that the 
deceased died intestate, and that the claimant's re- 
lationship to him was such as to constitute him the 
heir. The claimant under a strict settlement may 
require a great deal of evidence of pedigree. Thus in 
the case of the common strict settlement of land on 
the sons of the settlor successively and their male 
issue, if the first tenant in tail who succeeds is the 
son of a younger son his title will depend on evidence 
that the elder sons died without male issue. The 
successor to land is not accustomed to obtain and put 
this evidence with the title-deeds at the time, because 



THE UNCERTAINTY OF TITLES 133 

he can obtain possession of the land without it, and 
when he comes to sell, the law, as will be shown here- 
after, enables him to throw the expense of obtaining 
it on the purchaser. 

Besides being thus defective, the bundle of title- (2) Whether 

inpnm nTfiiTi pp^j 

deeds is not unlikely to contain some deeds creating still in exist- 
incumbrances, such as mortgages or leases, which are 
supposed to have been put an end to, but of which the 
evidence of discharge or termination is lacking. One 
effect of a complex system of conveyancing is that the 
landowner is averse to undergoing the expense of keep- 
ing the title formally in order ; thus a mortgage will 
be paid off without a legal reconveyance of the land 
being taken. The presence of a lease among the title- 
deeds of which no satisfactory explanation can be 
given, may upset altogether a sale of the land. 

Again the landowner will very likely find that his (3) Evidence 
deeds fail him in the very first part of his task of re i a te to the 
proving his title, the proof that the deeds relate to an " 
the land proposed to be sold. So common is this 
defect that a clause is invariably inserted in the con- 
tract of sale precluding the purchaser from raising 
objection with respect to it. It arises from the method 
in vogue of describing the parcels in a conveyance, 
which must now be briefly discussed. 

The time-honoured method of describing land in The estab- 
-i-T ■• . ^ , , r ,, lished mode 

a conveyance, wnicn originated long before there was f describing 

an accurate public map of the country, is by reference P aroels 

to a number of different attributes, the name of the 

house or field being the primary and governing factor, 

but supplemented by statements of the length of the 

sides, their general direction, the area, the names of 
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the adjoining owners and the name of the occupier. 
A sketch plan has been sometimes added, especially 
when the land has had no name, but this addition 
has depended on the chance of a plan being readily 
available ; if a plan has been recently prepared for an 
auction sale or a partition, the purchaser has been 
accustomed to attach it to his conveyance. The plan 
has seldom aimed at showing more than the shape of 
the plot. 

I pass over the characteristic defect of this method 
of description viz. that the different items of which 
it is composed are liable to differ inter se. A discrep- 
ancy that has frequently occurred is between the 
parcels of the deed, drawn by Counsel or solicitor, 
and the plan drawn by the surveyor, the two being 
imperfectly collated. The point to be observed here 
is that this method of description, which never 
identifies the position of the land without evidence 
outside the deed, fails after a period to identify it 
renders the at all. The two items which are adapted for this 
liable, either purpose, the name of the house and that of the 
after a? period occupier, cease to act when the name or number of 
the house is altered, an event which is constantly 
taking place in towns, or when the occupation is 
changed. But there are hosts of plots of land which 
have no name and often no occupier e.g. in the 
suburbs of towns, where the division of old inclosures 
is going on. The purchaser of a plot on a building 
estate who adopts the old method of description is 
unable to prove its identity from the start ; if the 
shape is irregular, the utmost that can be said is that 
there is a presumption that the deed was intended 
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to apply to his plot. When all the plots are of the 
same shape and size and surrounded by land of the 
same owner, the building owner, the current descrip- 
tion utterly fails to distinguish one from another. In 
such a case the owner of a plot will only be able to 
prove his title if the original conveyance had a plan 
showing the position of the plot with reference to 
a road, and in view of the shifting of roads and 
rearranging of plots that sometimes takes place on 
such an estate, the land may not be identifiable even 
in this case. 

The identity of the parcels will be most completely Shifting of 
lost if the boundary fences are pulled down with a 
view to rebuilding. If, subsequently to the conveyance 
of a field, houses are built all over it, or if a number 
of adjoining houses are purchased, pulled down, and a 
factory erected on the site, or if a number of small 
closes are thrown into a single field, the vendor of one 
of the houses, the factory or the single field will be 
quite unable to prove the identity of his land, the 
original conveyances of the field or the houses or the 
small closes appearing to have no relation whatever 
to the land proposed to be sold. 

It is important to observe how this unpractical Tends toper- 
method of description tends to fasten itself ever more and leads to 
closely on a title and prevent a change being made titi^ 1011 of 
to a better mode, that by reference to a public map, a 
mode which, even without the aid of any verbal 
description, records for ever both the position of the 
plot in space and its exact extent. Let us suppose 
B to purchase of A a plot correctly delineated on the 
general map of the district, but to take the conveyance 
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in the old-fashioned form, without reference to the 
map. If the fences of the plot are subsequently 
pulled down, C, a purchaser from B, is in a much 
less favourable position for taking a conveyance by 
the revised map than B was. A doubt may be raised 
whether the new plot on the map is the same as the 
old plot in B's conveyance. B would rather not 
guarantee title to the former, and C perceives that 
if B does not own it, he will get nothing by the 
conveyance. Thus each party prefers to put in the 
conveyance the old parcels in lieu of the current 
description; the process is repeated on subsequent 
sales until the title-deeds become the title, not to 
land, but to an ancient and unintelligible parcels 
clause. The conveyance on each successive sale 
either omits the present description altogether, or rele- 
gates it to the endorsement of the deed, where it will 
have no legal effect. This practice obtains especially 
in dealings with long leasehold houses, the assignment 
being invariably, not of the house by its current 
description, but of the land " comprised in the lease." 
Leases of adjoining houses on a building estate being 
often word for word alike with the exception of the 
parcels, this practice leads to the houseowner acquiring 
a documentary title, not to his own, but to the adjoin- 
ing house. If the two leases, after the parcels have 
ceased to be identifiable, by mistake get interchanged, 
all the supposed assignments of the one house will be 
in fact assignments of the lease of the other. 
The uncer- The circumstances I have just described have brought 

t^th^d a ^ out the resu ^ that titles are commonly not strictly 
owner's own proveable, and this uncertainty of titles has been so 

fault. ■"• 
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long established and well recognised that it has led, 
as I shall shortly show, to the landowner claiming 
in the contract of sale and being conceded, both by 
the purchaser and in the Courts, complete irresponsi- 
bility as to the title. A closer inquiry however will 
lead to the conclusion that this claim must be dis- 
allowed. While there are some ancient incidents 
throwing doubt upon titles for which the landowner 
cannot be held responsible, such as the uncertainty 
of the boundaries of copyhold land, the bulk of the 
landowner's difficulties are, it is believed, due to his 
own laches in keeping up his title. 

The dangers due to the landowner's ignorance of Accretion to 
his title are much aggravated in cases of accretion to inclosure 
title i.e. where additional land vests in the owner to war 
be held on the same title. A frequent instance of this 
is land acquired by occupancy under the Statute of 
Limitations, but the most signal example arises under 
Inclosure Award. 

As is well known, during the eighteenth and the 
first half of the nineteenth centuries, the process went 
on of dividing up the open fields and waste lands of 
England, which were often owned in very numerous 
small strips, much intermixed and very inconvenient 
for agriculture, and were subject to common rights of 
pasture during the whole or part of the year, among 
the persons entitled to the use and produce of the 
land, the common ownership being converted into 
ownership in severalty. The inclosures were carried 
out by Commissioners under the authority of private 
Acts of Parliament until the passing of the General 
Inclosure Act 1845, when the work was put under 
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the control of a Government Department, the Inclosure 
Commissioners for England and Wales, now known as 
the Board of Agriculture. Four thousand private 
Inclosure Acts are stated to have been passed during 
the eighteenth and the first half of the nineteenth 
centuries, under which seven million acres or nearly 
one-fifth of the total area of the country was enclosed. 
From 1847 to 1876, 938 Inclosure Awards were made 
by the Board of Agriculture, affecting over half a 
million acres. (Annual Report for 1902, p. 30.) 
The procedure This enormous operation appears to have been 

based on the . , . . , . . „ , 

notion that carried out without any adequate provision tor the 

disregarded. P ro per safeguarding of titles. The duty of the Com- 
missioners, who were surveyors, was to divide up the 
land between the Lord of the Manor and the owners 
of the old inclosures, in proportion to the value of their 
interests, in blocks convenient for enjoyment with the 
old inclosures, and to show on the plan attached to the 
Award which lands were allotted in respect of each 
inclosure. The Award was ultimately deposited for 
safe custody and reference with the Clerk of the Peace 
of the county. It was recognized by the Acts that as 
the title of the allotment was to follow that of the old 
inclosure, a separate allotment must be made for each 
title i.e. that if the same owner had four closes, one 
copyhold, one leased, one settled, one mortgaged, a 
separate allotment must be made for each, to meet 
the different rights of the other parties interested 
(see sees. 79, 93, 94 of the Act of 1845). To give 
thorough effect to this, and to ensure that the owners 
of subordinate interests, lessee, mortgagee, remainder- 
man etc. should have the change in their position 
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effectively brought home to them, it would have been 
necessary that an exact statement of his title to each 
plot should be provided by the landowner, that the 
subordinate owners should be communicated with, and 
that a note should be put on the various deeds of lease, 
settlement or mortgage stating the additional parcels 
made subject to them. New Registers would have to 
be opened on all the Court Rolls of the manors for all 
the new copyhold land created. The procedure how- 
ever prescribed by the private Acts, and repeated in 
the general Act now in force, is obviously intended to 
render investigation of title unnecessary on the part of 
the Commissioners, and to enable a claiming landowner 
to dispense with professional assistance in describing 
his property. Thus, at the commencement of the 
inquiry, he has to lodge a written claim with the 
valuer describing the physical land, but the only legal 
incident that has to be mentioned is the tenure. He 
has not to say what estate he has in the land, fee- 
simple or life estate, or to mention the incumbrances. 
The Commissioners, in the absence of objection after 
public advertisement, accept the person in possession 
as the owner. If any dispute as to title or the right 
to possession arises, they have to adjourn it to the 
Court (1845 Act sees. 47, 48). 

Under these circumstances there seems to be con- Consequent 
- -r i t • i c i ciT • miscarriages, 

siderable risk, of the owners ot subordinate interests 

being quite unaware of the fact of inclosure. There is 

evidence to show that these Awards were a great 

source of uncertainty of title and of miscarriages of 

land. It was stated to the Real Property Commissioners 

of 1828 that in practice the Commissioners had dis- 
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regarded the provisions of the private Act requiring 
them to set out a separate allotment for each title and 
estate (evidence of M. D. Lowndes 2nd Rept. p. 25). 
Not a few cases occur in the Law Reports of allottees, 
who had only a life estate or a leasehold interest, deal- 
ing with the land as if they had the fee. 
Further About the year 1876 the attitude of the Legisla- 
tive. C ° ture towards inclosures underwent a complete change, 
and they are now only occasionally effected. The 
Acts amending the Inclosure Act 1845 have rather 
weakened than otherwise the guarantees for a separate 
allotment being made for each title, and for the allottee 
being able to show readily in respect of which old 
inclosure the allotment was made i.e. the proper title 
applicable to it. Thus the 1 1 & 1 2 Vic. cap. 99 sec. 2 
permits the Commissioners to direct that the map 
annexed to the Award need not show the land in re- 
spect of which allotments have been made i.e. the old 
inclosures ; and by sec. 9 claims may be accepted, 
although not containing " the several particulars in 
respect whereof they are made nor distinguishing the 
tenure." By the 22 & 23 Vic. cap. 43 the map need 
not be affixed to the Award. Such a transaction as 
this cannot in fact be duly effected without a Register, 
in which the interest of the landowner and all sub- 
ordinate interests will be precisely defined and ascer- 
tainable at a glance. 



CHAPTER XI 

VENDOE AND PURCHASER— FRAUD 

I now proceed to consider the position of the pur- Description of 
. , the procedure 

chaser ot land under the present system of convey- on a sale of 

ancing. It will be well to remind the reader at the 
outset of the different stages in the procedure by 
which land is now transferred on sale. In a sale by 
private treaty, after the bargain has been made, the 
vendor sends to the purchaser for signature a for- 
mal contract which describes the land, provides for 
payment of a deposit by the purchaser, fixes the 
periods within which the different stages in the ex- 
amination of the title are to take place, including a 
date for completion, and defines any special points in 
the title which the purchaser is not to call in question. 
The period fixed for completion may vary from three 
weeks to as many months, according to the magnitude 
of the purchase and the length of the title. Within 
the prescribed period after the exchange of the formal 
contract, the vendor sends to the purchaser an abstract 
of his title, which the purchaser proceeds to compare 
with the original deeds. The purchaser then delivers 
in writing his requisitions on, or objections to the title, 
which the vendor answers. These queries having been 
disposed of, the purchaser drafts a conveyance for 
approval by the vendor, which when approved and en- 

141 
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grossed is sent for execution by the vendor and by any 
other parties concurring in the sale e.g. mortgagees. 
On completion, the executed conveyance, with the old 
title-deeds, is handed to the purchaser in exchange for 
the balance of the purchase money, and he is let into 
possession of the land, the current profits and out- 
goings being apportioned. If the old title-deeds relate 
to other land as well, they are retained by the vendor, 
who enters into an agreement with the purchaser to 
keep them in safe custody and produce them when 
required. 
Disadvant- There can be little doubt that the enforced post- 

parties of the ponement of the completion of every sale of land for 
of Completion a P er i°d of some six weeks must be very inconvenient 
andtheuncer- ^ fa e commercial community, and enormously de- 

tainty of its J J 

date. preciate the value of land as a marketable commodity. 

The mere postponement is less detrimental than the 
uncertainty, owing to the possibility of questions on 
the title, when the actual completion will take place. 
If any substantial question arises on the title, involving 
the preparation of a supplemental deed or an applica- 
tion to the Court of Chancery to decide a point of 
law, the completion will be very much delayed, cases 
of postponement for a year or so being not uncommon. 
Cases must occasionally occur in which the fact that 
the completion does not take place (as usually happens) 
on the date fixed, deprives the vendor or purchaser of 
most of the benefit of the sale or purchase ; the vendor 
may require the money, or the purchaser possession, 
by a particular date. 

Mostpreju- The delay in completion is most prejudicial when 

dicial when ^g \ &n ^ or building is vacant, and is purchased for 
land vacant. ° r 
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the purpose of starting a business. The vendor will 
have necessarily closed his operations by the day fixed 
for completion ; the purchaser cannot prepare for his 
until he gets possession, which the vendor cannot 
safely give him until actual completion, and he is 
impeded in making his arrangements by the un- 
certainty of the date. The property remains earning 
nothing and deteriorating, during the months or years 
that the title is being threshed out, while the pur- 
chaser who provided the purchase money by the day 
fixed is meanwhile losing interest upon it. 

The hardship falls mainly on the purchaser, but the Hardship to 
vendor's position may not be an enviable one. In the 
eye of the law, pending completion he is a trustee of 
the land for the purchaser, and must protect it from 
trespassers and keep the buildings in repair until 
actual completion, or at any rate until the purchaser 
might be properly called upon to accept the title and 
take possession. If the property is of a deteriorating 
character e.g. machinery, the cost of maintenance may 
be considerable. 

A few words may now be said as to the purchaser's The pur- 
task in investigating the title. The abstract of title vestigaticm of 
delivered by the vendor should contain a complete tltle ' 
history of the dealings with the land during the 
period covered, not merely giving abstracts of all 
the deeds executed and incumbrances created, but 
stating all facts governing the devolution of the land, 
and providing copies of any proceedings in the Courts 
affecting it, such as orders for sale or foreclosure or 
Bankruptcy proceedings. The first task of the pur- 
chaser is to verify the abstract by examining it with 
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the original deeds, obtaining sufficient evidence of all 
the facts, and checking the disclosure of the incum- 
brances by the various Registers provided for the 
purpose. He then proceeds to review all the trans- 
actions and to see that they were legally in order, 
that the deeds executed were within the powers of 
the parties, that the devise was duly interpreted and 
the trust performed, the devolutions of the settle- 
ment or the intestacy law observed. No transaction 
can be accepted as indefeasible ; even a judgment of 
the House of Lords affecting the land, though unim- 
peachable in law, may have been made in the absence 
of proper parties or on a wrong presentment of the 
facts. 
Its length. The examination ought to be carried back to the 
last independent examination made previously i.e. as 
a rule to the last conveyance on sale or mortgage, 
a process which in the case of land situate in the 
country may involve traversing several generations. 
The purchaser however cannot as a rule tell whether 
or to what extent the title was examined on the last 
sale, for the requisitions on title then made will not 
be found with the deeds. The existence of life 
estates and settlements renders it impossible to cur- 
tail the length of title to be examined with perfect 
safety. The purchaser who wishes to make sure that 
he is buying the fee, must extend his investigation 
over a period equal to the adult life of a man, say 
fifty or sixty years. An example will show this. Let 
it be a question of construction of a devise in a will 
whether A takes a life interest or the fee. He gives 
himself the benefit of the doubt, and conveys the fee to 
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B. The title cannot be attacked until A's death, per- 
haps fifty or sixty years afterwards, and purchasers in 
the meantime must trace the title beyond B's convey- 
ance in order to have the opportunity of construing 
the will. 

The reader will readily imagine that the amount of When especi- 

i -iiii , , . .,, ally difficult. 

paper to be perused by the purchaser s adviser will 
sometimes assume great proportions. This will be the 
case when there have been repeated mortgages of the 
land, and still more so when it has been the subject 
of a settlement on a class of children and grand- 
children. I have already described the inquiry that 
arises on the death of the life tenant, an inquiry which 
has to be made over again by the purchaser ; if the 
beneficiaries have held their undivided shares for a 
period before selling, the purchaser has to investigate 
as many additional titles as there are shares, and as 
the story can only be properly followed by starting 
from the initial will or settlement, the investigation 
in such a case may readily cover a century. 

This investigation by the purchaser, when it con- The investiga- 
cerns itself with points of substance instead of mere Jeered as a 
form, becomes a means of ensuring the due obser- during the 
vance of the law and the intentions of the parties in observance of 

A the law. 

transactions with land. It is in fact the only outside 
supervision that such transactions are at present 
subject to, and the pages of the Law Reports show 
that the purchaser's ardour can make it an effective 
instrument for discovering a miscarriage or a fraud. 
As a means to this end however it suffers from at 
least three great disadvantages. The first is the 
limitations imposed by the vendor in the contract, 
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which I shall show shortly commonly curtails the title 
shown to some twenty years, and precludes the pur- 
chaser from pressing any vital objection. The second 
is the probability of the investigation coming too late 
for the discovery of the facts or the setting right of 
the miscarriage. Thus suppose the vendor derives 
title under a devise to A of " my land now in the 
occupation of X." What means has the purchaser of 
checking the identity of the parcels, when the will is 
a generation old ? Again, the period of time that 
elapses between the execution of a deed and the 
purchaser's examination may prevent the most im- 
portant test of all being applied to it, that as to the 
genuineness of the signatures. The third defect is 
that the purchaser's interest in a bad title ceases as 
soon as he has extricated himself from the contract ; 
having discovered that the vendor has no title, he is 
not concerned to go further and ascertain who is the 
real owner and restore to him his land ; for the pur- 
pose of setting the miscarriage right, his services are 
almost thrown away. 

Here it is appropriate to notice the enormous waste 
of labour that takes place in connexion with the ex- 
amination of titles. The same title is examined on 
the occasion of every successive sale and mortgage, 
the previous examination going for nothing. When 
an estate is sold in plots the same title may be ex- 
amined by as many different lawyers as there are plots 
sold. 
Present law One of the chief blots on the present law and prac- 
throwupon tice regulating the relations of vendor and purchaser 
the purchaser ig ^^ tlie ven( j or i s enabled to shift his own proper 



Waste of 

labour 

involved. 
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burden, the task of clearing up and establishing the the duties of 
• i i i jiii mi • .i • other people 

title, on to the purchaser s shoulders. This evil is e.g. in the 
much aggravated by the terms of the common form oeedinglT 
of contract which I shall shortly describe, but it arises vendorand 
primarily from the fact, which I shall call the main Purchaser. 
feature of the present system, that the vendor is en- 
abled to enter into a contract for the sale of his land 
without first proving his title either to the intending 
purchaser or to any one else. The purchaser, who 
knows nothing of the title until he has signed the 
contract and paid the deposit, may on opening the 
abstract of title find himself in an unpleasant predica- 
ment. He may find that the title depends on some 
doubtful point of law, perhaps a point like the Rule 
in Shelley's case, so doubtful that only a decision of 
the Supreme Court of Appeal can be accepted as con- 
clusive ; in such a case he must either put up with 
his doubts, or by throwing up the contract, put it in 
the vendor's power either to forfeit his deposit or to 
make him defendant in an action for specific perform- 
ance. We will however suppose that he is not afraid 
of litigation, and that, in accordance with the usual 
practice, a summons is taken out under the Vendor 
and Purchaser Act 1874 section 9 to have the 
doubtful point determined summarily by the Court of 
Chancery. The costs of these summonses follow the 
event. If therefore the title is upheld, the purchaser's 
satisfaction at getting an approved title is qualified by 
his having to pay the costs of both vendor and pur- 
chaser of the summons. If on the other hand the 
title is declared bad, his satisfaction at winning the 
suit is equally qualified by his having to give up the 
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purchase. In principle, if the view of the law taken 
by the purchaser is an arguable one, the costs of the 
proceedings should be paid by the vendor, even in 
cases where the Court does not adopt that view, for 
the vendor has no right to enter the market with a 
doubtful title. It may be admitted however that it 
might be a dangerous policy to throw the costs of such 
summonses uniformly on the vendor, for the purchaser's 
facility of picking holes in the title requires the curb 
of expense. 1 
If the title Thus the present system relieves the vendor of the 

upheld, the . 

purchaser has onus or proving his title and casts on the purchaser 
vendor's the onus of disproving it. This privilege enables the 

work * landowner to shirk the task of defining his own rights 

and powers, with a good chance of throwing the ex- 
pense on the future purchaser. Thus if he is a 
devisee, and it is a question of construction of the 
will whether he takes a life interest or the fee, a 
question in which the other parties claiming under 
the will are not immediately interested, he can post- 
pone the decision of the question until it is raised by 
a purchaser. Thus a body of litigation in connexion 
with questions of title is cast upon the purchaser, to 
which he ought not to be liable. On these vendor and 
purchaser summonses every kind of question of title 
falls to be dealt with by the purchaser. A perusal of 
the Law Reports will show that one of the commonest is 
the vendor's power of sale, whether e.g. in the case of 
a sale by trustee, tenant for life, executor, Charity or 
Company the power is still existing, can be exercised 

1 See however the recent case of Be Nichols and Von Joel's 
Contract (1910 1 Ch. 43) in which the successful vendor was 
made to pay the costs. 
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without the concurrence of any other person, etc. The 
law as to the powers of a tenant for life to sell has 
in fact been worked out largely at the expense of 
unfortunate purchasers. 

If the decision on the summons is that the title is if the title 

• t i c invalidated, 

bad, the purchaser is discharged from the contract the work of 

and the vendor has to repay him his deposit and owner . 

expenses of investigating the title ; but under the law 

as laid down in the leading case of Bain v. Fothergill 

(L. R. 7 H. L. 158) the purchaser cannot get damages 

from the vendor for loss of his bargain ; owing to the 

prevailing uncertainty of titles, the vendor of land has 

had to be excepted from the ordinary liability of the 

parties to a contract. If the true owner of the land 

has come to light in the course of the proceedings, 

the land will be restored to him, and the purchaser 

will have the satisfaction of feeling that his exertions 

have been entirely altruistic. 

An instance of this is afforded by the case of Scott Scott v. 
v. Alvarez (1895 1 Ch. 596, 1895 2 Ch. 603) which Alva "* 
illustrates in so striking a manner the misfortunes 
that may befall a purchaser of a small property at an 
auction that the facts may be given in detail. In 
November 1893 A purchased a leasehold house at an 
auction of S, under condition that the title was not to 
be inquired into between the underlease (granted in 
1867 to Mary Ann King, widow) and an assignment 
of August 1891, by which a mortgagee B, who had 
obtained a foreclosure decree, assigned the land to the 
mortgagor Mrs. Sarah Jane Banks, who subsequently 
mortgaged to S, the vendor. In the course of investi- 
gation of the title, the vendor's solicitor volunteered 
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some information to A about the prior title, viz. that 
the lessee Mary Ann King had informally assigned the 
house to her daughter Mrs. Banks and died intestate 
in 1873; that Mrs. Banks had ever since been in 
undisturbed possession, and that in the mortgage to 
B and the foreclosure proceedings she had signed 
her name as " Mary Ann Banks." Suspecting that 
Mrs. Banks had forged her mother's name, A took 
out a summons to be relieved from the contract, but 
was refused by the Court of Appeal, on the ground 
that he could not prove any defect in the title and 
would at any rate get a good possessory title. He 
however continued his investigations, and found that 
Mary Ann King had died in 1871, leaving a will under 
which Mrs. Banks was trustee of the house for herself 
and her two sisters and their families ; the only bene- 
ficiaries then living were two children, to whose father 
W, Mrs. Banks had until recently paid their share of 
the income. The informal assignment and the mort- 
gage and the proceedings in the foreclosure action 
were forgeries. The vendor, relying on the judgment 
of the Court of Appeal, had immediately commenced 
an action for specific performance against A, who now 
on the strength of the new evidence he had obtained, 
resisted it and counterclaimed for his deposit. The 
Court of Appeal declined to force the title on the 
purchaser, but holding him to his contract, refused 
him his deposit. The land was presumably handed 
back to the beneficiaries, who had failed to keep an 
eye on their fraudulent trustee. A had given his 
deposit and fought two actions, paying all the costs in 
one and his own costs in the other, for the sake of 
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strangers. And this was the sequel to a purchase at 
an auction for £330 ! 

Thus under the present system, the purchaser may other vicari- 
have to give time and money, without any return to fcj^dby the 
himself, for the purpose of rescuing the land of dor- P urchaser - 
mant owners, such as trustee in Bankruptcy or cestui 
que trust, who should perform the task for themselves. 
But the elucidation of titles is not the only vicarious 
work performed by the purchaser. He is an invalu- 
able auxiliary of the Government in collecting taxation. 
Were it not for his examination of the stamp duty on 
the title-deeds it is probable that this branch of the 
revenue would seriously suffer, for considering the 
unlikelihood of any particular deed having to be read 
in Court and the moderate penalty for non-stamping, 
conveyances would probably be put aside unstamped, 
were it not for fear of the future purchaser. Similarly, 
claims for death duties may be brought to light in the 
investigation of the title, which had escaped the notice 
of the authorities. 

It now remains to examine the common form of Description of 

. , -. , . the common 

contract between vendor and purchaser. As every- contract of 
body knows, the vendor of land, whether by public ^ e " 
auction or private treaty, always requires the purchaser 
to sign a lengthy contract comprising a dozen or more 
clauses. The conditions of sale at an auction differ 
but slightly from the clauses of a private contract, 
and may be roughly classified under four heads, accord- 
ing as they relate (1) to the description of the land, 
(2) to the documentary title to be shown by the 
vendor, (3) to the purchaser's requisitions on the title, 
and (4) to the completion of the purchase. 
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Conditions For fear he should have made an error in the 

relating to (1) . 

the descrip- description of the land, which, if serious, would enable 
vendor's tne purchaser to rescind the contract, if of minor 

interest. importance, to knock something off the purchase 

money, the vendor generally stipulates that such errors 
shall neither annul the contract nor be a ground for 
compensation. In case he should have forgotten an 
incumbrance affecting the land, he declares that " the 
land is sold subject to all easements, rights, and lia- 
bilities affecting the same." I have already mentioned 
the condition precluding all inquiry as to the identity 
of the land with that comprised in the deeds. 
(2) The With regard to the conditions as to the length of 

amount and . 

the evidence title to be produced, it is first necessary to notice 
be produced" tne contract which the law makes for the parties 
in the absence of special arrangement. The accelera- 
tion of the completion of the purchase by shortening 
the investigation of title, was for a long time a main 
object of the Legislature. I have mentioned in a 
previous chapter (Chap. I.) how the time occupied in 
completion has been greatly reduced, mainly by the 
operation of the new mode of remunerating solicitors 
introduced by the Solicitors' Remuneration Act 1882. 
At the same time other enactments were passed with 
the same object. The length of title to be produced 
on an open contract was reduced from sixty to forty 
years, to commence from a deed forming a good root 
e.g. a conveyance on sale or a mortgage (Vendor and 
Purchaser Act 1874 sec. 2). The vendor was relieved 
from the obligation of producing certain subsidiary 
parts of the title e.g. the lessor's title on a sale of 
leaseholds (ditto ditto; Conveyancing Act 1881 sec. 3 
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(1)) or on a sale of enfranchised copyholds the title 
of the Lord of the Manor (ditto sec. 3 (2)). In order 
to restrain the purchaser's appetite for strict proof it 
was provided that the expense of the production of 
all deeds and evidence not in the vendor's possession 
should fall on the purchaser (ditto sec. 3 (6)), thus 
limiting the vendor's task in preparing for a sale to 
the making up his old abstract of title to date, without 
requiring to ascertain in whose custody the deeds were. 
The evidence of facts to be furnished was also reduced 
in quantity by providing that recitals of facts in deeds 
twenty years old at the time of the contract should 
be deemed sufficient evidence of such facts (V. and P. 
Act sec. 2). As a result of this legislation the com- 
pletion of sales is probably now generally effected in 
a period of six weeks or so. These clauses, though 
not mentioned in the conditions, are implied, and the 
vendor generally modifies them still further in his own 
favour e.g. by stipulating for a title only ten or twenty 
years in length. 

With regard to the purchaser's requisitions on and (3) The pur- 

• t t t chaser's requi- 

objections to the title, the vendor undertakes to enter- sitions on the 
tain those only which are raised within a fixed period 
(generally ten days) of the delivery of the abstract. 
He absolves himself by special stipulation from having 
to put right merely formal defects in the title, such as 
produce evidence of the discharge or apportionment of 
equitable charges on the land, register unregistered 
deeds, etc. If rectification of the title shall be 
found necessary, he throws the expense on the pur- 
chaser by a clause which may be called the " further 
assurance clause," viz. " if any deed is required for 
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getting in any outstanding estate or interest or 
for completing or perfecting the vendor's title, the 
cost thereof shall be borne by the purchaser." His 
most potent weapon however against vexatious objec- 
tions on the purchaser's part is the rescission clause, 
which runs as follows : "If the purchaser shall make 
any objection or requisition which the vendor shall be 
unable or unwilling to remove or comply with, and 
shall not withdraw the same within seven days after 
being required so to do in writing, the vendor shall be 
at liberty, notwithstanding any intermediate negotiation 
or litigation, or attempt to remove or comply with the 
same, by notice in writing to the purchaser to rescind 
the sale, in which case the purchaser shall receive back 
his deposit but without interest or costs." One effect 
of this clause is to enable the vendor to escape from 
the necessity of taking his title into Court, and perhaps 
having it there publicly declared defective. I have 
already pointed out that the purchaser can take out 
a summons for the determination by the Court of 
any point arising on the title. The rescission clause 
enables the vendor to checkmate this move. 
(4) The com- The last clause in the conditions that requires 
safe! " ° e notice is that providing for completion of the sale. 
In order that there may be a strong inducement to 
the purchaser to complete as speedily as possible, the 
vendor is accustomed to make him pay interest on 
the purchase money from the day fixed for comple- 
tion, the clause running, " If from any cause whatever, 
other than the wilful default of the vendor, the pur- 
chase shall not be completed by the day fixed, the 
purchaser shall pay interest on the purchase money 
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(generally at five per cent.) from that day until the 
actual date of completion." The vendor does not give 
actual possession of the land until the actual comple- 
tion, although if the land is meanwhile earning 
income, the income produced between the fixed date 
and the actual date of completion may be accounted 
for to the purchaser. 

By this contract it will be seen that the vendor The one- 
in effect says to the purchaser, "You have to take th^ccmtract : 
the land as I happen to describe it, whether that {J^bS^ 
description be correct or not. With regard to the the vendor, 
title-deeds and evidence of facts, you must content 
yourself with such as I happen to have in my posses- 
sion (which may be none at all) ; the rest you must 
search for and pay for their production. The title 
you must accept or reject just as it happens to be. 
You are bound to complete the sale on pain of for- 
feiting your deposit, but / reserve the right to 
withdraw from the contract at any time." The 
vendor in fact assumes complete irresponsibility both 
for the description of the land and the title. This 
attitude can only be defended by reference to the 
general obscurity and uncertainty of titles to which 
I have already alluded, to the existence of which it is 
a most striking testimony. It may be conceded that 
the greatest diligence on the vendor's part may some- 
times not enable him to discover all the facts with 
regard to his title, and that these conditions will all 
prove useful as against a litigious, pedantic or dilatory 
purchaser. The vendor of land requires some protec- 
tion against that feature of the present system which 
is most prejudicial to him, the opportunity afforded to 
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the purchaser, if he has changed his mind about the 

bargain, to endeavour to get out of it by raising some 

question upon the title. The landowner however being 

but human, this complete charter of indemnity cannot 

be bestowed upon him without causing him to relax 

his energies in keeping up his title. If the vendor 

is at all negligent, and indeed in the absence of any 

negligence on his part, these conditions will be found 

to inflict on the purchaser, who is as a rule neither 

litigious, pedantic, or dilatory, considerable hardship. 

The effect of the conditions on the purchaser may 

now be briefly considered. 

Injuries It is obvious that the condition " No annulment or 

the various compensation for errors " operates hardly on the pur- 

thepurXsTr, ^ser when the vendor overstates the area of the 

whether the i an( j ( a case which not infrequently comes before 

vendor negli- v * J 

gent or not. the Court), or commits a more serious error in mis- 
stating the tenure of the land or omitting to disclose 
an incumbrance. On the plain meaning of the words, 
the purchaser has to buy the inferior article and buy 
it at the same price. The condition shortening the 
title to ten or twenty years has frequently resulted 
in the purchaser's failing to learn of incumbrances, 
such as restrictive conditions as to user, only men- 
tioned in the earlier deeds. The condition introduced 
by the Legislature that the expense of production of 
deeds and of evidence not in the vendor's possession 
must be borne by the purchaser, throws the burden, it 
is submitted, on the wrong shoulders, for the produc- 
tion, not merely of an abstract of title but of the 
deeds themselves, is the indispensable condition of 
making a title, of which the vendor cannot justly 
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be relieved. The paying for the production of the 
deeds is not the worst part of the task, for the pur- 
chaser has also to find out who is the present holder 
(see In re Stuart and Olivant and Seadon's Contract 
(1896 2 Ch. 328) in which sec. 3 (6) of the Convey- 
ancing Act 1881 was adversely criticised by the 
Court of Appeal). The same section also ignores 
the distinction between facts which may be fairly 
assumed and those which are of vital importance to 
the title; under its authority, the vendor who claims 
title as heir-at-law of a previous owner is enabled to 
make the purchaser pay for the proof of the indis- 
pensable facts of pedigree. As I have already said, 
the landowner's duty of putting with the deeds evi- 
dence of all the material facts affecting the title, as 
they occur, is probably never in practice performed. 

The " further assurance " clause has the grotesque 
effect of making the purchaser pay for putting right 
the defective conveyance taken by the vendor when 
he purchased, a ease which occurred In re Woods 
and Lewis's Contract (1898 2 Ch. 211) where the 
conveyance to the vendor had to be re-executed. 
The effect of sec. 3 (6) of the Conveyancing Act, 
coupled with this clause, is to throw on the purchaser 
the expense of making up the vendor's documentary 
title from the date when the latter purchased, just as 
I have shown that the Vendor and Purchaser summons 
does with the expense of clearing up doubtful points 
of law over the same period. 

The rescission clause suspends a sword over the 
purchaser's head while he makes his requisitions, and 
compels him in effect either to throw up the purchase 
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or accept the title as it is, against his better judgment. 
When this clause is extended to requisitions on the 
particulars and form of conveyance, the purchaser is 
compelled to take the land just as it is, (though 
inferior to the vendor's description), and to accept a 
conveyance in any form i.e. subject to any conditions, 
the vendor may choose to impose. 
Condition as A condition the unfairness of which to a diligent 

to payment of . 

interest. purchaser nas m recent years led to frequent appeals 

to the Court, is the condition requiring him to pay 
interest if completion is delayed. Justice demands 
that the purchaser should only be liable to interest 
if the delay is due to his fault, unless indeed he is 
given possession on the date fixed for completion, and 
even in this case it should not be payable if the delay 
is due to the vendor. The common clause however 
makes the purchaser liable to pay it in every case, 
except where the delay is due to the wilful default 
of the vendor. The words " wilful default " will not 
cover mere carelessness, and thus while the purchaser 
is performing the lengthy task of getting the vendor's 
deeds put right or doubtful points cleared up by the 
Court, he has to pay interest all the while, a case of 
adding insult to injury with a vengeance ! It is 
probably not often that he is able to set against this 
loss the mesne profits of the land. Vendors rightly 
refuse to give the purchaser possession until actual 
completion, and if the purchaser were allowed to take 
it he would be unable to put money in the land while 
the title was in dispute. 
The contract Hitherto I have attributed negligence only to the 
fraud.* 1 The vendor, but the common contract is a great aid to 



VENDOR AND PURCHASER 159 

committing fraud. The conditions which are claimed facility for 

... ,. concealing 

as necessary to prevent requisitions on merely formal defects of 

defects, are equally efficacious to conceal substantial 

blots. The contract makes the concealment of an 

incumbrance or a defect of title from the purchaser 

the easiest thing in the world. If the vendor states 

the bald facts of the defect in the conditions, the 

purchaser, who bids before he has taken legal advice, 

is not likely to grasp their significance. But the 

defect need not be mentioned at all. If it is in an 

old deed, the vendor commences the title with a 

later one. He will not be troubled by any awkward 

questions if he shortens the abstract, for it was decided 

by the Court of Appeal in Be Ford and Hill (L.R. 10 

CD. 365 — another decision in which the Court has 

relieved the vendor from responsibility as to his title) 

that he need not answer the purchaser's question as 

to whether he is aware of any incumbrance affecting 

the land not disclosed by the abstract. If the defect 

is in a recent deed, the vendor can wait to see if the 

purchaser discovers it, and in that event rescind the 

contract. In a remarkable case {Bowman v. Hyland, 

8 CD. 588) the ethics of which do not appear from 

the Report, the vendor, who had a leasehold interest 

at a peppercorn rent, about to expire in a month, sold 

the land as freehold, and appears to have actually 

deduced a freehold title, which the purchaser accepted. 

The lease expired, and the reversioners entered before 

the contract was completed, whereupon the vendor 

rescinded. 

The result of the purchaser's folly in thus allowing The litigation 

himself to be stripped of all his natural rights under the contract. 
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an open contract is a constant body of litigation, in 
which the purchaser, who has discovered after contract 
a misdescription of the land, the area overstated, 
the absence of ownership of the mines and minerals 
not mentioned, the lease found to be an underlease etc. ; 
or on the other hand an incumbrance not disclosed, 
such as a mortgage, restrictive conditions or ease- 
ments, applies to the Court either to be relieved from 
the contract or to be given compensation. In many 
of the reported cases the purchaser found out the 
mistake on perusing the abstract, showing that the 
error in the particulars was due to mere negligence 
on the vendor's part, a negligence however which gave 
his property a better appearance than it deserved. 
To extricate the purchaser from a net so closely 
woven has offered considerable difficulties to the 
Court of Chancery, and a few words may now be said 
as to the mode in which it has been done. 
How the One method has been by putting as strict an 

Chancery interpretation on the language of the conditions as 
purchaser.^ possible. Thus the conditions limiting requisitions 

(l) By con- on fa\ e ^ave been held to apply to the abstracted 

strumg the j. 1 ./ 

conditions title only, leaving the purchaser a free hand to press 

objections discovered elsewhere (Be Jackson and Oahshott 

14 CD. 851). The condition refusing compensation 

for errors in description has been held to apply to 

trivial errors only, and the tenure has been held not 

to be part of the description (Re Beyfus and Master's 

Contract 39 CD. 110). This mode of interpretation 

however ceases to be available as the vendor makes 

his language more precise, and repairs the flaws which 

experience discloses in his armour. 
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A more potent resource is the discretionary power (2) By means 

/-i c ™ • of its discre- 

vested in the Court of Chancery as to granting specific tionary power 
performance, which enables it to disregard the Ian- ^etififp'er- 
guage of the contract and give or withhold assistance formanee - 
according to the conduct of the parties ; a method 
of course fatal to the vendor if he can be proved to 
have used his weapons for any sinister or unreason- 
able purpose. In cases of erroneous description, the 
doctrine laid down in Flight v. Booth (1 Bing. N.C. 370) 
is commonly quoted, viz. that where there has been 
a misdescription which, though not proceeding from 
fraud, is in a material and substantial point, so that 
but for it the purchaser would not have purchased, 
he will be relieved. Nor is a positive misdescription 
necessary, for in Hey wood v. Mallalieu (25 CD. 357) 
Be Cox and Neve's Contract (1891 2 Ch. 109), despite 
the condition " No annulment for errors," specific per- 
formance was refused where the vendor had merely 
omitted to disclose an incumbrance. 

Conditions as to title containing a false statement, 
as in Harnett v. Baker (L.R. 20 Eq. 50) Be Banister 
Broad v. Munton (12 CD. 131), are not enforced, even 
where, as in Jones v. Clifford (2 CD. 779), the vendor 
believed the statement to be true. Still stronger 
instances of the exercise of this discretion are Else v. 
Else (L.R. 13 Eq. 196) and Scott v. Alvarez above 
quoted, where no misstatement was made as to the 
title, and, as far as can be gathered from the reports, 
the vendor used the common conditions for shorten- 
ing title innocently. In the former case the purchaser 
was let off mainly on the ground that it was a sale by 
the Court, in which the utmost frankness on the 
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vendor's part as to the title is required ; but a doubt 

was expressed in the head-note to the report whether 

the decision would have been the same in an ordinary 

sale. This doubt seems to have been set at rest by 

the latter case, in which the Court of Appeal laid it 

down that it would never compel a purchaser to take 

a thoroughly bad title. 

The contract' But this overriding of the language of the contract 
only over- tic -h 

ridden in takes place only in actions by the vendor tor specific 
vendor. y performance, and in recent cases it has been made 
clear that where the purchaser is the suing party, e.g. 
for return of his deposit, he will be held to his 
contract. Thus in Best v. Eammand (12 CD. 1), a 
strong case, where the vendor required the purchaser 
to assume a fact he knew to be false, the purchaser 
suing for his deposit and expenses, after the land had 
been disposed of elsewhere, was refused them on the 
ground that he had broken his contract. In Re Terry 
and White's Contract (32 CD. 14) the purchaser of a 
house and garden, the acreage of which had been 
overstated by 1 1 acres, despite the condition " No 
compensation for errors," brought an action for 
specific performance with compensation, relying on 
the dicta of Judges that this condition applies only 
to trivial errors. This was refused, the Court holding 
him to his contract, though if the vendor had brought 
the action, compensation would have been enforced. 

The interest clause has not been susceptible of 
much modification at the hands of the Court. The 
words " wilful default " imply, if not some active step 
on the part of the vendor conducing to the delay, at 
any rate a consciousness of his own negligence. Where 
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the vendor is happily unaware of his own shortcomings, 
or the delay is due to the fault of neither party, the 
purchaser cannot be relieved. 

Having regard then to the treatment of these The contract 

conditions by the Court, the purchaser who discovers paired by the 
...... . , , . decisions. 

a serious misdescription, an incumbrance not dis- 
closed, or a real defect in title, may feel pretty con- 
fident that he will be able to avoid completion, but in 
view of the uncompromising language of the con- 
ditions and the uncertainty of the law, he must not 
expect to do so without a lawsuit, and he will very 
likely forfeit his deposit and expenses. This if he 
discovers the concealed defect, but, if it is not in the 
abstract, he is not likely to discover it. Despite the 
decisions, the common contract, with its short title 
and rescission clause, remains a perfect instrument for 
passing a defective title on to a purchaser. 

This brings me to the more serious kinds of fraud Serious frauds 

.... _ .... in connexion 

connected with the present system of transier ot land, with the pre- 
A system of conveyancing by private title-deeds, in (^Thedupii- 
which the landowner is left at complete liberty to ^™ ^ of 
draw what deeds he likes, in whatever form he likes, deeds. 
and to do with them when drawn as he likes, abounds 
in opportunities and temptations to fraud. He can 
execute and put into circulation any number of con- 
veyances and mortgages of the same land ; the deeds 
being left in his custody, he can suppress, revoke or 
destroy them at any time ; there being no compulsion 
to mark an exhausted deed as such, conveyances 
which have been superseded by later conveyances, 
mortgages which have been discharged, leases which 
have been surrendered, remain with the title-deeds, 
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and put it in the power of the former owner, by 
getting hold of them and suppressing the later deeds, 
to represent himself as presently entitled to the land 
or mortgage debt. 

(6) Bogus A man is enabled to pose as the owner of land who 

titles - i ■, . , ■. -. 

never had any title to it. The fact that landowners 

sometimes own no deeds, and that they commonly 
have none in their immediate possession, enables the 
fraudulent vendor or mortgagor to give a good excuse 
for non-production of deeds. But thanks to the pre- 
vailing vagueness of the parcels clause in deeds, he 
can readily provide himself with a bogus title. In 
Taylor v. Russell (1892 AC. 244) the fraudulent 
mortgagor supplied the mortgagee with an abstract 
of the title to the adjoining land, the parcels being 
apparently indefinite enough to appear to cover also 
the land proposed to be mortgaged. The obscurity 
of the common form of description, coupled with the 
fact that the intending lender cannot readily compare 
it with the actual land, has enabled money to be 
raised on a mortgage deed containing entirely fictitious 
parcels. 
The persist- The great fraud that accompanies a secret system of 
fraud of sup- conveyancing is the suppression of deeds. Land thus 
deeds° n ° becomes subject to this characteristic class of fraud, 
in addition to the frauds which are possible also under 
a system of registration of stocks, viz. the fraud of 
obtaining execution of a deed by undue influence or 
false pretences, and that of a trustee dealing with the 
land as if it were his own. The suppression of deeds 
has been a notorious incident in connexion with land 
for at least three centuries, and has constantly engaged 
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the attention of the Legislature, the persistent agita- 
tion for a Register of deeds to check it having resulted 
in the passing of the Middlesex and Yorkshire Registry 
Acts in Queen Anne's reign, and criminal enactments 
having been made for the same purpose. The evil 
however appears to be as rampant as ever. Every 
now and then, as in the famous Dimsdale and Down 
frauds, committed thirty years ago, when the same 
house was mortgaged fourteen times over, each mort- 
gagee, who imagined himself the sole one, being pro- 
vided with a title-deed by a fictitious conveyance or 
lease, public attention is forcibly drawn to the matter. 
But the persistency of the fraud is shown by the fact 
that a year seldom passes without one or two cases 
coming before the Court of Chancery in which the 
rival claims to priority of mortgagees deceived in this 
manner have to be decided. If so many cases find 
their way into the Law Reports, the number of those 
that actually happen must be very large. The deed 
most easily suppressed is the settlement, because it is 
left in the custody of the settlor, the life tenant, who 
is legally entitled to hold it. This fraud appears to 
have been at one time very common, but now less so, 
one reason probably being the diminishing use of these 
documents. The transaction now most commonly 
concealed is a mortgage, especially one by deposit of 
deeds. The devices by which the fraudulent mort- 
gagor has overcome the difficulty of the first mortgagee 
being entitled to hold the title-deeds have been vari- 
ous. In some cases he has managed to keep back the 
deeds on the execution of the first mortgage, or has 
given some plausible excuse for borrowing them again ; 
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when the first mortgagee has held fast to the deeds, 
the mortgagor has induced the subsequent purchaser 
not to make an effective examination of the title. A 
large proportion of the cases have been due to solici- 
tors, the same solicitor acting for both parties, either 
for both the first mortgagee and the mortgagor, or 
for both the mortgagor and the purchaser, and being 
enabled to commit the fraud through holding the 
deeds. 
The law as to Space will not permit me here to describe the prin- 
the Sauced ciples of law on which in these cases the conflict for 
mortgagees, priority between the defrauded mortgagees is decided, 
but it must be mentioned that they sometimes lead 
to very unsatisfactory decisions. Instead of the de- 
termining factor being the relative degrees of negli- 
gence or diligence of the two parties, based on a 
survey of the possible practical means open to them, 
to the earlier of making himself known, to the later 
of discovering him, the decisions are the outcome 
mainly of two principles, the first that preference is 
to be given to the holder of the legal estate, to which 
I shall advert shortly, and the second that a cestui 
que trust is to be relieved from all responsibility for 
having a fraudulent trustee, and the client for employing 
a fraudulent solicitor. 



CHAPTER XII 

THE STATUTE OF LIMITATIONS 

The injury inflicted on the purchaser by hidden in- Attempts to 
cumbrances coming to light after completion has purchaser 
been so marked that both the Legislature and the dosel incum*-" 
Court of Chancery have made attempts to aid him branoes - 
by declaring his title under certain circumstances 
indefeasible. All such efforts are doomed to failure, 
because they are unfair to the incumbrancer, who, as 
I have already pointed out, however diligent he may 
be, cannot always, under the present system, make 
sure of bringing himself to the notice of the pur- 
chaser. Various enactments which have been made 
by the Legislature to give the purchaser priority have, 
when their injustice to the prior incumbrancer was 
made manifest in an actual case, been overridden by 
the Courts. Space, however, will only permit me to 
notice the two great legal instruments which have 
been devised for the protection of the purchaser, one 
the work of the Legislature, the Statutes of Limitation, 
the other of the Court of Chancery, the preference 
accorded to the legal estate. These two branches of 
the law are so intimately bound up with the present 
system of conveyancing, and accepted so much as a 
matter of course by the profession, that their liability 
to criticism may cause surprise. I shall however 
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endeavour to show that, while there is a sound 
principle at the root of each, the Legislature and the 
Courts, in their desire to benefit the purchaser, have 
wrested them from their proper use and turned them 
into instruments which encourage fraud. 
History of the A Statute of Limitations, fixing a period within 
Limitation which actions for the recovery of land may be brought, 
to land. is merely one application of a general policy adopted 

in all systems of law, under which, when a right of 
action is conferred, a certain period from the happen- 
ing of the event giving rise to it, is fixed for its 
exercise, on the principle " interest rei publicce ut sit 
finis litium." In old times in England there were 
numerous forms of " real action," adapted to the 
different circumstances of the plaintiff's title, for 
recovery of land in the Common Law Courts ; periods 
of limitation for these, ranging from thirty to sixty 
years, were fixed by the 32 Hen. VIII. cap. 2. These 
however, owing to their cumbrousness and expense, 
fell into disuse, and the action of ejectment took 
their place, to which a period of limitation was put 
by the 21 Jas. I. cap. 16, enacting that the right 
of entry upon which the action was founded should 
only be enforced within twenty years from the date 
when it arose, a lengthened period being allowed when 
the claimant was under disability. The Court of 
Chancery, to which the claimant had to apply in the 
numerous cases when the land was in trust or mort- 
gage, adopted the provisions of this statute, so that in 
1833 the period in practice commonly applicable for 
bringing an action for recovery of land was twenty 
years. In that year, on the recommendation of the 
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Real Property Commissioners of 1828, the Real The Act of 

1833 

Property Limitation Act 1833 was passed, which 
abolished real actions and simplified the law, without 
making any radical change, taking the period of 
twenty years and applying it to all landowners and 
to all interests in land. This statute accordingly 
enacted that an action to recover land should not be 
brought after the lapse of twenty years from the time 
when the claimant's right first arose; an exception 
however being made if he was at that time under 
disability e.g. infancy, coverture or unsoundness of 
mind, in which cases he was given an additional ten 
years from the termination of the disability, but so 
that the whole period allowed should not exceed forty 
years. When the land is carved up into different 
interests, freehold and leasehold, life interest and 
remainder, time does not begin to run against the 
owner of each interest until it falls into possession. 
Thus if the lessee or life tenant has by his laches 
lost under the statute the right to evict a trespasser, 
on the termination of the lease or life tenancy the 
reversioner or remainderman will have a fresh period 
within which to do so. The effect of this legislation 
is to confer titles by mere possession; if B enters 
adversely on land to which A is entitled in fee simple, 
A has the right to evict him at any time within the 
statutory period from the date of the entry, but if 
he fails to do this, the right ceases, and B in effect 
acquires a title to the fee against the whole world. 
As already pointed out, if A is only lessee or life 
tenant, B will only acquire the possession or ownership 
for the period of the lease or life. 
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The Act of 

1874. 



The Acts do 
not justify 
much curtail- 
ment of the 
purchaser's 
investigation 
of title. 



A statute of limitation of actions for the recovery 
of land, besides protecting the landowner against stale 
or captious claims, has also the effect of shortening 
the investigation of title on sales, for the purchaser 
is only concerned with interests which may have 
arisen during the statutory period. The Commis- 
sioners of 1828 indeed appear to have considered this 
the chief object of the legislation, and the same has 
been the attitude of all proposers of amendments in 
the law since. In 1874 Lord Cairns, as part of his 
legislative programme for simplifying the transfer of 
land, introduced the bill which became the Real 
Property Limitation Act of 1874, reducing the period 
of twenty years fixed by the Act of 1833 to twelve, 
and the extra period for disability to six years, with 
a maximum of thirty years ; a bill which passed both 
Houses of Parliament without any discussion. Since 
then proposals have been made to still further curtail 
these periods with the same object. 

Now it is questionable whether this legislation has 
justified the purchaser in curtailing his investigation 
of title to any appreciable extent. Owing to the 
possible infancy, coverture or lunacy of a claimant, he 
must at any rate examine the deeds for the maximum 
period of thirty years permitted by the Act. The 
possible existence of a settlement compels him to 
make the period still longer. I have already shown 
that to make sure he is not buying a life interest 
he must investigate the title for sixty years, and the 
Limitation Act does nothing to mitigate this, for, as 
already stated, the remainderman will have an 
additional period after the termination of the life 
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estate wherein to evict him (now a minimum of six 

years, under 37 & 38 Vic. cap. 5 sec. 2). 

If however we consider the effect of the legislation But they 

of 1833 and 1874 from the point of view of the s hi P onthe 

dispossessed true owner, an aspect which has been ^^^^ 

overlooked by recent law reformers, serious objections by ignoring 

.. . . motive, 

to it will appear. The remarkable feature about it is 

that, except in a single clause, it disregards altogether 

the equities both of the person in possession and 

of the claimant. It does not inquire whether the 

former took possession, having good grounds, formed 

after inquiry into the title, for believing himself to be 

entitled, or whether he was a frank trespasser. On 

the other hand it does not ask whether the true 

owner's delay in coming forward was due to laches or 

to pardonable ignorance of his title. Like the rain 

from heaven, this legislation falls alike on the just 

and the unjust. The exceptional provision to which 

I refer, the only one taking motive into account, 

provides that if the true owner has been deprived 

of the land by a " concealed fraud," his right of action 

shall only be deemed to have accrued at the time when 

the fraud actually was, or with reasonable diligence 

might have been, first discovered (3 & 4 Will. IV. cap. 

27 sec. 26). These words do not cover a simple case 

of theft, but apply when a deception has been practised 

on the true owner by which he has been kept out 

of the knowledge of his title, say when there has 

been a family conspiracy to pass off an illegitimate 

child as the heir (as in Vane v. Vane L.R. 8 Ch. 383). 

It is true that the authority of jurists may be cited Mill's argu- 

for validating, after a lapse of time, titles wrongfully favour of 
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validating acquired. The principle cannot be better put than by 
John Stuart Mill in the following passage (Pol. Econ. 
Bk. 2 cap. 2 (2)) : " According to the fundamental 
idea of property indeed, nothing ought to be treated 
as such which has been acquired by force or fraud, or 
appropriated in ignorance of a prior title vested in 
another person; but it is necessary to the security 
of rightful possessors that they should not be molested 
by charges of wrongful acquisition, when by the lapse 
of time witnesses must have perished or been lost 
sight of, and the real character of the transaction can 
no longer be cleared up. Possession which has not 
been legally questioned within a moderate number of 
years ought to be, as by the law of all nations it is, 
a complete title. Even when the acquisition was 
wrongful, the dispossession, after a generation has elapsed, 
of the probably bond fide possessors by the revival 
of a claim which had been long dormant, would 
generally be a greater injustice and almost always a 
greater private and public mischief, than leaving the 
original wrong without atonement." 
Will not This argument applies with much less force to land 

justify the . 

Act of 1874. than to other species ot property, because it is 

customary to keep a written title to the former. 
While it would be too much to expect a man, when- 
ever an incident happened to him which might 
possibly form the basis of a money claim, to collect 
and put by evidence with regard to the circumstances 
on the mere chance of an action being started, it is 
not unreasonable to ask the landowner to do this with 
reference to the material facts on which his title 
depends ; a practice which, if duly observed, would 
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enable him to rebut trumped-up claims at any dis- 
tance of time without the aid of this legislation. 
Admitting however the general validity of the argu- 
ment, it is submitted that it cannot be invoked on 
behalf of such legislation as the Act of 1874, under 
which the man who deliberately takes possession of 
land, to which he knows he has no claim, is in twelve 
years given a title against the true owner, who from 
misfortune alone was ignorant of his rights. 

This statute then, in endeavouring to save the The Acts 

t l t i •• encourage 

purchaser a little time and trouble m investigating theft of land, 
title on a sale, has provided the public with a strong 
inducement to steal land. The facility with which 
wrongful possession can be taken of land encourages 
the use of the statute for this purpose. Fences can 
be readily extended without attracting attention. But 
the numerous cases in which I have shown that 
the true owner is likely to be ignorant of his right, 
when e.g. he derives title under a complicated will, 
a forgotten settlement or an obscure custom of de- 
scent, or when as landlord he is unaware of the ter- 
mination of the lease, all give an opportunity to the 
person on the spot, with some show of right to take 
or retain possession, an opportunity to commit a theft 
on a larger scale. If the litigation to which this 
legislation gives rise is examined, it will show a 
constant abuse of the real object of the Acts and 
justify the disfavour with which the Court regards 
them. 

Here and there cases will be found in the Law Their effect 
Reports in which the statute has had the effect f ro m the Law- 
contemplated by Mill (see Ghetham v. Hoare L.R. 9 Eq. epor 
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571 ; Willis v. Earl Howe 1893 2 Ch. 545). In these, 
the person in possession of large ancestral estates has 
been attacked by a claimant who alleges that the 
more or less remote ancestor of the former obtained 
them by fraud, being e.g. an illegitimate child, and that 
the claimant is the lineal descendant of the true 
owner who was then ousted. The effect of the 
statute is to relieve the defendant from the necessity 
either of disproving the plaintiffs alleged title or of 
proving his own. He is enabled to reply " Even if 
your claim is well founded, it is barred by the 
statute." It is probable however that, despite the 
defendant's lack of evidence of title, the claimant, 
who relies on such evidence as mutilated Registers 
of birth and marriage, could be equally well disposed 
of by putting him to strict proof of his claim. 

But in the great majority of the cases, if one reads 
between the lines, it will appear that the person 
pleading the statute (who generally seems to have 
been enabled to get or to retain possession through 
the ignorance or remissness of the true owner) could, 
if he had made proper inquiries, have discovered 
that he was not entitled. Many of the claimants 
are squatters, licensees or tenants who have held over 
after the termination of their tenancies. In some 
cases the agent for collecting the rents, or the co-tenant 
who has been accustomed to receive the rent on 
behalf of himself and the other joint tenants, has 
taken advantage of the rent not having been actually 
paid for over twelve years, to claim the land for himself. 
A remarkable case of ignorance of title was Re Lacy 
(1899 2 Ch. 149), where a testator who died in 1873 
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bequeathed all his property to a Charity. The bequest 
as to the freeholds and leaseholds was void under the 
Mortmain law, and these legally passed to the testator's 
son as on intestacy. The son remained ignorant of 
his rights until his death in 1895, when the Charity, 
who had meanwhile collected the rents, applied to the 
Court for a declaration that they had acquired a title 
under the statute. 



CHAPTER XIII 

THE PREFERENCE OF THE LEGAL ESTATE 

The doctrine The second great attempt that has been made to 
of chancery confer on the purchaser a good title as against incum- 
ferenfe k^the ^ rances or defects of title which he has failed to 
purchaser discover, is the doctrine of the Court of Chancery with 

with the legal < J 

estate. regard to purchasers for value without notice. I have 

in a previous chapter 1 described the difference between 

legal and equitable interests in land, and have shown 

how in the days when trusts were regarded by the 

Court of Chancery alone, it laid down the rule that it 

would not enforce them against a purchaser having 

the legal estate and raising the defence of " purchaser 

for value without notice " ; and since the fusion in 

1875 of the Courts of Law and Equity, the rule of 

the Court of Equity has been applied in all the 

Courts. The exact extent of the doctrine was never 

clearly denned, and its application varied with different 

Judges. Thus Lord St. Leonards, its staunch supporter, 

held that it applied when the prior interest was a legal 

one (Joyce v. de Moleyns 2 Jo. and Lat. 394), and Lord 

Cranworth, when the purchaser had only an equitable 

interest (Colyer v. Finch 5 H.L. Cas. 905). Although 

these opinions have not been definitely overruled, the 

doctrine has been narrowed down, and is now only 

enforced in favour of a purchaser having the legal 

1 Chap. ni. p. 43. 
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estate. Accordingly such a purchaser, a term which 
includes both a purchaser in the popular sense and a 
mortgagee, prevails over prior equitable interests or 
equities of which he has no notice, such as second 
and subsequent formal mortgagees, equitable mort- 
gagees by agreement or by deposit of deeds, equitable 
incumbrances as conditions restrictive of the user of 
the land, beneficial interests under trusts, etc. 

An extension of the principle of preferring the legal An extension 
estate is the famous equitable doctrine of tabula in ° 
naufragio, under which, when several equitable incum- 
brances have been created by a fraudulent mortgagor, 
unknown to one another, that one who can first, after 
discovery of the fraud, get a conveyance of the legal 
estate is preferred to the others. This doctrine, much 
impaired by decisions of the late Sir G. Jessel, was 
rehabilitated by the House of Lords in the case of 
Taylor v. Russell (1892 AC. 244). 

Although in a conflict of merit between rival in- its essential 
cumbrancers, the subsequent purchaser for value who 
has examined the title and failed to discover the 
earlier one, is bound to occupy a strong position, the 
privilege given by the Court of Chancery cannot in 
principle be defended. If his claim for preference is 
based on the ground that he gave valuable considera- 
tion for his interest, the answer is that the prior 
equitable incumbrancer, if an equitable mortgagee, did 
the same. It cannot be inferred that the latter must 
have been guilty of negligence because he failed to 
bring himself to the notice of the subsequent pur- 
chaser, for, as already stated, our system provides, at 
any rate in the non-register counties, no certain means 

M 
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by which he can do so. On the other hand, whatever 
historical justification there may have been for the 
preference given to the legal estate, equitable interests 
in land have now become so well established and 
important that it has ceased to exist. I have already 
pointed out that these interests fall into two distinct 
classes, those arising under informal documentary or 
other evidence of intention, and those which are con- 
veyed with all the formality of legal estates and are 
intended to confer on the holder the full ownership 
of the land, but become equitable merely because the 
legal estate is outstanding. If some defence can be 
made for subordinating the former class, it will not 
hold good in the ease of the latter. The acquisition 
of the legal estate argues no superior diligence on the 
purchaser's part. The purchaser of land subject to a 
legal mortgage {i.e. of an equitable interest) investi- 
gates the title with as much care as the purchaser of 
the unincumbered fee, while on the other hand a 
conveyance of the legal estate can be taken without 
going to the trouble of investigating title. The 
grotesqueness of the doctrine is shown by the fact 
that the purchaser's claim to the privilege may 
depend on the mere accident of the land being in 
mortgage or not. Its unsatisfactory character has 
been frequently noted, and it was actually abolished 
in the year 1874 by the Vendor and Purchaser Act 
1874 sec. 7, only however to be restored next year 
by the Land Transfer Act 1875 (sec. 129). It was 
abolished as regards the county of Yorkshire by the 
Yorkshire Registry Act 1884 sec. 12. 

The privilege thus conferred on the purchaser is 
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in fact a very doubtful boon. Tbis arises from tbe The benefit of 

., the doctrine 
uncertainty as to what constitutes notice. It would tothepur- 

obviously not do to limit the purchaser's liability to ^p^red by 

cases where he has actual notice of the prior interest, {^^sto 

for this would invite him to shut his eyes and make what <=° n ?ti- 

J . tutes notice. 

no investigation of title. He must be affected with 
constructive notice of facts which he would have 
ascertained if he had made proper inquiries. He 
must first ask himself " What deeds and documents 
ought I to see ? What searches and inquiries to 
make ? " and when he has got the material before 
him, " Is there anything here that puts me on inquiry ? 
Have I notice of the existence of a trust or of its 
misperformance ? " In the frequent cases where the 
prior interest has been concealed by the fraud of the 
purchaser's solicitor, a second and very difficult class 
of question has arisen, viz. " Is the knowledge of the 
solicitor to be imputed to the client ? " On all these 
questions the purchaser will get but conflicting guid- 
ance from the decided cases. 

The uncertainty of the law with regard to construe- The law as to 

, ip i-i constructive 

tive notice is due to the tact, which appears to be notice in a 

hardly recognised, that it is now in a state of transition, j!^ ° transi " 

The unfairness of the privilege appears to make itself 

felt more now than formerly, and the Court tends in 

consequence to require a stricter investigation of title 

from the purchaser. Thus emphatic dicta can be 

quoted of eminent Judges of half a century back to 

the effect that a purchaser would only be deprived 

of the advantage of the legal estate if he had been 

guilty of fraud or of " gross negligence amounting to 

fraud." (See Wigram V.C. in Jones v. Smith 1 Ph. 
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244 (1841); Lord Cr an worth in Ware v. Lord Egmont 
4 De G.M. & G. 460 (1854); Turner L. J. in Hunt v. 
Elmes 27 Beav. 62 (1860), etc.) On the other hand, 
the Conveyancing Act 1882 sec. 3 provides an un- 
exceptionable definition of constructive notice as 
follows: "A purchaser shall not be prejudicially 
affected by notice of any instrument, fact or thing 
unless it is within his own knowledge, or would have 
come to his knowledge if such inquiries and inspections 
had been made as ought reasonably to have been made 
by him." This section has been stated by Judges to 
mean much the same as the old dicta, but it is sub- 
mitted that there is a material difference between, on 
the one hand, allowing the purchaser, as the old dicta 
do, any amount of carelessness provided he acts bond 
fide, and on the other, requiring him to make all 
reasonable investigations. The Conveyancing Act 
however does not make it clear how far the new 
enactment is intended to supersede the old law. 
Illustrated by This change of attitude is illustrated by the 
with reference decisions which have been given on the case where 
to a particular a vendor has concealed a prior mortgage by deposit 

equitable in- r o a j r 

cumbrance. f deeds from the purchaser, who has not discovered 
it because he has not insisted on the production of 
the deeds. In a long series of cases from Plumb v. 
Fluitt (2 Anstr. 432) in 1794 to Brown v. Stedman 
(44 W.R. 458) in 1896, it was held that the pur- 
chaser, having the legal estate, would be preferred if 
he bond fide inquired for the deeds and a reasonable 
excuse was given for their non-delivery. In the 
recent case however of Olivers. Hinton (1899 2 Ch. 264), 
where the" purchaser's agent inquired about the deeds 
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and was told they would not be handed over because 
they related to other land as well, the Court of Appeal 
postponed the purchaser, on the ground that he had 
been guilty of '• gross negligence " in not insisting on 
the production. This decision, which is in very 
general terms, appears in effect to override the old 
law, for it is based on the idea that negligence with- 
out any fraud will postpone the purchaser, who to 
protect himself must make the usual investigation of 
title. In the recent decided cases of conflict between 
incumbrancers, the holder of the legal estate has 
seldom prevailed, and the present tendency of the 
Court, reversing the practice of fifty years ago, is to 
make the possession of the legal estate of less import- 
ance than the relative degrees of diligence of the 
parties. The purchaser would be ill advised now to 
set much store on this supposed privilege. 

The preference given to purchasers with the legal The practice 
estate has been turned to account by conveyancers as title-deed! so 
a means of reducing the length of conveyances and of ^tr^" 08 * 1 
shortening the investigation of title, the deeds being 
so drawn as to conceal the existence of a trust. This 
pious fraud has been adopted with approval by the 
Legislature and upheld by the Court of Chancery. 
Thus to take a familiar instance, when trustees 
advance the trust funds on mortgage, the fact that 
they are trustees is not mentioned in the mortgage 
deed, and when they transfer the mortgage to new 
trustees or to the beneficiary, the deed of transfer 
does not state how the latter became entitled. The 
purchaser is not supposed to know that when A and B 
advance money " out of a joint account," they are 
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trustees, and transfers for nominal consideration are 
not supposed to put him on inquiry. Even when 
trustees of a settlement purchase land under a power 
of investment, the trust is frequently concealed. In 
pursuance of the same policy, in cases where the 
existence of the trust has to be disclosed, the purchaser 
is relieved from the task of seeing that it is duly 
performed. A common instance is the power of sale 
in a mortgage, exempting the purchaser from the 
mortgagee from inquiring whether the mortgagor 
has made the requisite default in payment of principal 
or interest, and the power of sale has arisen. Similarly, 
in giving the tenant for life of settled land the power 
of selling or leasing it, on two conditions viz. that he 
gives notice of his intention to the trustees of the 
settlement, and that he obtains the best possible price 
or rent, the Settled Land Acts relieve the purchaser 
or lessee from seeing that these conditions are com- 
plied with (45 & 46 Vic. c. 38 sees. 45, 54). The 
Court of Chancery, in assisting this policy, exhibits 
great reluctance to find on the face of a title notice of 
the existence or possible misperformance of a trust, e.g. 
that a trustee is selling the land after his power of 
sale has in fact come to an end. 
Its disadvan- That this policy much facilitates the transfer of land 
tages ' cannot be denied, especially in cases where the land 

has devolved by settlement on several families of 
children, for the purchaser who finds a trustee for 
sale on behalf of a family is enabled to dispense with 
inquiry as to its individual members. Under the 
present system of conveyancing however it cannot 
be effectively carried out, and it sometimes operates 
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hardly on the purchaser. If, as often happens, the 
existence of the trust cannot be completely concealed, 
the purchaser has to go to the Court to find out if he 
has notice of it. If the concealed trustee happens not to 
have the legal estate, if e.g. the land is in mortgage, a 
serious injustice is done to the purchaser, for he is 
postponed to the prior cestui que trust, whose existence 
he could not possibly discover (see Garritt v. the Real 
and Personal Advance Company 42 CD. 263). The 
person however who suffers by the policy is of course 
the cestui que trust. In cases of improper sales or 
leases of land by a trustee, whether trustee for sale, 
mortgagee, or tenant for life, the only person who can 
check the transaction at the time is the purchaser or 
lessee, for the trustee-owner is empowered to act behind 
the back of the mortgagor, remainderman or cestui que 
trust, who may not discover the breach of trust until 
long after it has been committed. Our doctrine 
however makes the purchaser a most languid inves- 
tigator of breaches of trust. He is concerned not 
with the substance of the dealing but with its super- 
ficial appearance only. If he discovers a suspicious 
transaction in the abstract of title, he engages himself, 
and the Court of Chancery on his motion, in the in- 
quiry not whether there is, but whether there might be, 
a breach of trust, an inquiry of no use to the defrauded 
cestui que trust. When one considers the enormous 
amount of land held by trustees, the Settled Land 
Acts in particular having put the great estates of 
England under the unfettered control of a sole 
trustee, the tenant for life, and that even in cases 
where the settlor, his relative, declined to entrust him 
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with the legal ownership of the land [Settled Land 
Act 1882 sec. 58 (1) (ix)], this policy of withdrawing 
all checks upon the trustee's action seems bound to 
encourage breaches of trust in respect of land, a view 
borne out by the pages of the Law Reports. 



CHAPTER XIV 

THE IDEAL REGISTER 

All the evils which I have described, the liability of The defects of 
Tin i i t • ■• ■, ■ <■ a Register of 

the land to go astray, the delay in the completion ol deeds. 

sales, and the elements of injustice in the relations of 
vendor and purchaser, can be cured by a system of 
registration of title well conceived and efficiently 
worked. Before however proceeding to explain such 
a system it is necessary to notice briefly a partial 
system of registration, involving less interference on 
the part of the State, which has been at work for long 
periods in some parts of Great Britain, and is com- 
monly advocated as an alternative to registration of 
titles ; I refer to registration of deeds. Under this 
system, which has been already alluded to in the 
chapter on charges, all deeds executed relating to land 
have to be lodged with the Registrar, who retains, 
sorts and indexes either abstracts (called " memorials ") 
of their most important parts, or full copies. The 
purchaser by searching the Register is enabled to 
ascertain, independently of the vendor, all the deeds 
affecting the land, and thus the fraud of suppression of 
deeds is prevented. The system however obviates 
this defect alone, neither shortening nor cheapening 
the process of transfer nor rendering miscarriages of 
the land less likely to occur. The economical objec- 

1S5 
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tions to establishing such a system all over the country 
are insuperable, involving as it does a considerable 
increase of labour and expense to purchasers, who 
have to duplicate their deed of conveyance and pay 
two visits to the Registry in the course of the sale, 
once upon examining the title and again to register 
the deed, merely to guard against a hypothetical risk 
which affects only a comparatively few titles. More- 
over the effectiveness of such a Register depends on 
the construction of the index, and a satisfactory index 
can only be formed by reference, not to the name of 
the landowner, but to a plot shown on a public map, 
the preparation and maintenance of which is a long 
stride in the direction of a Register of Titles. 
The principle Dismissing then the idea of a Register of deeds, the 
of Title? 8 r principle of a perfect Register of Titles is that a piece 
of land shown on a public map shall be taken, and all 
the interests to which it is subject, the ownership of 
the surface and of the minerals, the quantum of estate 
of the proprietor, the charges, conditions and easements 
affecting it, and the powers of the owner and the 
mortgagees respectively of dealing with it e.g. leasing, 
selling and mortgaging it, shall be ascertained and 
recorded. The picture once drawn will be kept up to 
date by every subsequent dealing with the land and 
with the subordinate interests in it being lodged with 
the Registrar ; on such a dealing being examined, and 
found to be in accord with the law and the intention 
of the parties, the alteration effected by it in their 
position will be noted in the Register, and the deed itself, 
never again except in exceptional circumstances to be 
referred to, will be retained in the Registry. The 
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Register, consisting of the public map and the verbal 
particulars, will be reproduced in the form of a certifi- 
cate, which the owner will hold in lieu of title-deeds. 
A mortgagee will be provided with a similar certificate, 
giving the particulars of the mortgage debt and of the 
land charged. The accuracy of the Register, being 
the work of a public official, can be guaranteed by 
the State, and any person dealing with the land on 
the faith of it can be secured either in the land or in 
its money value. 

The evils which I have described in the present a perfect 
system may now be recapitulated to show how such Titles win 
a system of registration will cure each of them. concealment 

(1) All the different kinds of charges affecting the °f "»cum- 
land being shown on the Register, it will be impossible 

for any to be overlooked or intentionally concealed on 
a sale. The second and subsequent mortgagees will 
need to take no steps beyond registering their charges 
to bring themselves to the notice of purchasers, and 
they will occupy as sure a position as the first mort- 
gagee, who again will be securer than he is at present. 
The order of registration will decide the priority of the 
incumbrances, and no question will arise on this head. 

(2) Every transaction being examined by the Re- (2) prevent 
gistrar, miscarriages of the land will be prevented. I)f theTancT 
Mistakes will be detected when they can be easily 
remedied. The settlement, being filed at the Registry, 

will never be overlooked, and leasehold land, so entered 
on the Register, will never be mistaken for freehold. 
In cases of accretion, the exact title being ascertainable 
at a glance will ensure the new land being held on 
the same title as the old. 
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(3) enable (3) The landowner, having an accurate and up-to- 
deabngs to be ° 

effected with date statement of his title, intelligible to a layman, 
ease always in his possession, will be in a position to effect 

all the common dealings with land with rapidity and 
ease. If he desires to deal with part of his land only, 
the splitting up of the title into separate certificates, 
applicable to each part, will be a mechanical process 
of mapping soon effected. The process of sale will 
be eliminated of all that concerns the investigation of 
title. No special preparation of the title for sale will 
be required on the vendor's part ; the contract of sale 
(if any) will be an informal one merely fixing the date 
for completion. The purchaser's examination of the 
title will be limited to an inspection of the Register, 
from which he will find all the interests with which he 
has to deal, and the powers of the owner of each. 
He will merely need to prepare and get executed a 
transfer from the vendor and the other registered 
parties concurring in the sale ; the time this will take 
can be definitely foreseen and should not ordinarily 
exceed a week. The registration of the transfer will 
give him an indefeasible title to the land, subject only 
to the incumbrances mentioned on the Register. The 
element of title being eliminated, forms can be pro- 
vided to enable sales and mortgages in simple cases 
to be effected without professional assistance. 

(4) adjust the (4) The purchaser being relieved from all obligation 

burden of title e . t_ t - i L i .t» • , ,i * . 

equitably be- of going behind the Register, the onus of entering 
aldpurehaser correctly the owner's powers of selling and of other- 
wise dealing with the land on the Register will be 
thrown on the proper shoulders, those of the vendor 
and of the other persons having subordinate or dormant 
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interests in the land. All cause or occasion for the 
vendor to bluff or to throw dust in the eyes of the 
purchaser with regard to the title will be removed, 
and the transfer of land will become a simple and 
innocent operation. All litigation between vendor 
and purchaser after contract as to the title will 
cease. 

(5) The frauds of misrepresentation of the vendor's ( 5 ) prevent 

fraud 

position and suppression of interests such as mortgages, 
will be prevented by the searching character of the 
investigation made by the Registrar into each trans- 
action. 

(6) All the unsatisfactory devices for benefiting the (6) abolish the 

distinction 
purchaser at the expense of the prior incumbrancer between legal 

will become unnecessary and can be abolished. The interests in 

priority of incumbrancers will be determined not by an 

considerations of such doubt and uncertainty as the 

possession of the legal estate or notice, but by the 

fact of registration, a matter of none. The legal 

ownership of land will be conferred by registration 

alone, and the distinction between legal and equitable 

interests will disappear. The cestui que trust of land 

will be protected against breaches of trust by the 

supervision of the Registrar, but even if the assistance 

of the Registrar is denied him, or fails, registration 

will enable him to get notice of a proposed misdealing 

by the trustee in time himself to frustrate it. The 

contests between defrauded innocent incumbrancers 

being prevented, the unsatisfactory law now applicable 

to the decision of these questions will become obsolete. 

Under the new system, the fact of being in pos- and restore 

session of the land, instead of being "nine points of 
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limitation of the law," will become an unimportant factor, for it 

actions to its _ A 

proper place, will be a maxim of registration, essential to its proper 
working, that if any person thinks he is entitled to 
land, it is his duty to prove his title to the Registrar 
and to get himself entered as proprietor. The super- 
vision exercised by the Registrar over the transmis- 
sions of land, by preventing the wrongful taking of 
possession will stop up the source of actions for the 
recovery of land, and thus curtail the operation of 
the Statute of Limitations. This branch of the law, 
deprived of its inequitable features, will resume its 
proper place — a very modest one — in a system of 
jurisprudence, depriving the claimant of his right of 
action only in cases where, although he knew of his title 
or might with reasonable diligence have ascertained it, 
he has neglected for the prescribed period to enforce 
it, a ease probably not very frequent in practice. 
The two I now propose to consider in rather more detail 

the work of the main outlines of the task involved in the prepara- 
(lfpiacingthe ^ on " an< ^ maintenance of such a Register, and the 
property on principles on which it must be worked. The work 

the Register. r r 

naturally falls into two portions, the initial placing 
of the property on the Register, and the recording 
of the subsequent transactions. 
Description of A brief description is first necessary of the Register 

the Register. „,..„., 

lhis will consist of two portions, one an Ordnance 
Survey map of the largest scale obtainable, showing 
the boundaries of the property by a coloured line, 
the other the verbal Register describing the various 
interests in the land. The latter will fall naturally 
into three divisions, to which the names of the 
Property, Proprietorship, and Charges Registers may 
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appropriately be given. The Property Register will 
contain any verbal particulars necessary to explain 
the map, such as a detailed description of the 
boundaries; the name of the property, which, al- 
though of no legal importance in a system of transfer 
by map, cannot well be omitted ; and any statement 
as to the ownership of the mines and minerals, or 
of any other part of the soil or superficial space, 
or as to easements of which the land has the 
benefit ; if the land is leasehold, the terms of the lease 
will here be recorded. In the Proprietorship Register 
will be entered the name of the landowner, and if 
he is a limited owner, a description of his powers 
of dealing with the land. The Charges Register 
will contain at least three classes of incumbrances, 
viz. (1) mortgages and the different kinds of money 
charges, rent-charges, annuities and statutory charges, 
(2) leases and tenancies, (3) adverse rights of user 
e.g. easements and restrictive conditions. The priority 
of these incumbrances inter se will have to be shown. 
Thus if mortgage, lease and restrictive conditions are 
all entered, it must be stated whether the mortgagee 
is bound by the lease and the conditions. It will 
also be found convenient to show in the same Register 
the transactions with the mortgage, such as transfers 
and sub-mortgages, which are, of course, quite indepen- 
dent of those affecting the land. The title to a leasehold 
incumbrance will be kept in a separate Register. 

The placing then of landed property for the first Nature of the 
time on the Register will involve the preparation of 
a map of the land taken from the Ordnance Survey, 
and the ascertaining of all the interests existing in 
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it, the information being obtained primarily from the 
title-deeds, but supplemented, if necessary, by adver- 
tisement, searches in deed Registries and inquiries 
on the spot. The interests, when ascertained, will 
have to be sorted and entered in accordance with 
the triple Register which I have sketched out. The 
investigation may stop short at ascertaining the diffe- 
rent interests existing or claiming to exist in the land, 
or it may proceed to investigate the past title to each 
of them, so as to definitely determine their validity ; 
the distinction between the two classes of title, absolute 
and possessory, which will be hereafter described. 

It will in some Now it must be clearly understood that this pro- 
cases involve . . . 
considerable cess, in the case of large properties, especially those 

in settlement, will involve considerable labour. If 
the new system is to work without friction the 
foundations must be well and carefully laid, and to 
ensure this the intimate co-operation of the land- 
owner and of his solicitor and agent with the Registrar 
will be required. The ascertaining of all the interests 
existing in the land will be the major part of the task, 
to which the investigation of the past title to each 
interest could be added without much additional 
labour. In order to substitute for the landowner's 
boxes of title-deeds a single document, descriptive 
of his present position, all the deeds will have to be 
gone through and those extracted which are still in 
operation. The latter, again, will probably require 
some adapting to the principles of the Register, for, 
to take the case of the various classes of charges 
on settled land, it is unlikely that the deeds creating 
these will immediately enable the parcels affected 
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to be defined on the public map, and their priorities 
to be determined. When a series of past isolated 
transactions are reviewed and fitted together, it is 
to be expected that not a few omissions, points of 
doubt, or inconsistencies will be discovered; these, 
unless they are remedied, will have to be mentioned 
in a Register, which is bound to present a faithful- 
picture of the present position. If this prospect 
appears deterrent to the landowner, he must reflect 
that the accurate ascertainment of his position is 
now the necessary preliminary to a dealing with the 
land. The investigation here proposed to be made 
once for all is only what he has now to make in a 
less degree on every contemplated sale. 

But however carefully the work of putting the Unavoidable 
property on the Register may be done, there are bound J^^ e m the 
to be some gaps and blurs in the picture. The title- 
deeds of an estate do not provide a scientific statement 
of the ownership of every portion of the space com- 
prised between the centre of the earth and the apex 
of the sky. In all landed properties, where the 
boundary consists of a hedge and ditch, a stream or 
a wall, the exact mathematical line marking the limits 
of the property is unascertained. Whether an incum- 
brance is legally binding or not would often involve 
considerable inquiry, such as a lease created by a 
limited owner, or restrictive conditions as to user of 
long standing. I have already mentioned the pre- 
vailing uncertainty of the boundaries of copyhold land 
and of the title to some kinds of unfenced plots, and 
the ownership of mines and minerals is commonly 
doubtful until they have been worked. 

N 
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(2) Recording To come now to the second part of the task, the 
quent trans- recording of the transactions effected with the pro- 
Theform of P er ty after it has been entered on the Register, all the 
effertinir eUt3 existin g kinds of transactions with land will of course 
them. ^aye (; De admitted, conveyance, mortgage, devise, 

settlement, lease, though in the interest of simplicity 
it will be advisable to forbid duplicate forms as far 
as possible, allowing e.g. only one form of mortgage. 
All recital of the past title in deeds will be unnecessary 
under registration, and the length of one of them, the 
conveyance, will in consequence be greatly reduced. 
The other documents of conveyancing will have to 
retain their present form, except that it will be a rule 
in all registrable documents that the parcels must be 
described primarily by reference to the public map. 
I have already pointed out the great importance of 
this principle if conveyancing is to deal with physical 
land instead of with ambiguous abstractions. For the 
purpose of securing simplicity and uniformity, and 
enabling the Register to be used without professional 
assistance, it will be advisable to issue stereotyped 
forms as far as possible for effecting dealings, e.g. for 
conveyances and mortgages. This will involve no 
great change in the existing practice, for already 
it is the custom of the draftsman to follow accepted 
forms. 
Their exami- On any document dealing with registered land 
Ke£trar he bein g lod g ed at the Registry, it will be the duty of the 
Registrar to examine it, to see that it is genuine, and 
conforms with the powers and intentions of the parties, 
and with the law. This task is the same now per- 
formed by the purchaser's solicitor, but undertaken at 
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the appropriate time, when the transaction is fresh 
and mistakes easily remedied. If the guarantee fund 
is to be protected, the examination cannot be too 
searching. The most careful inquiry will be required 
on the death of the registered proprietor, the occasion, 
as I have pointed out, on which miscarriages of the 
land are most likely to occur. Thus the Registrar 
will have to see that the personal representative of 
the deceased proprietor, or the trustee of the settle- 
ment, transfers the land to the right successor. Many 
dispositions will require to undergo a change of form 
before they can be registered. Thus if the deceased 
proprietor by his will has devised " my land now in 
the occupation of X equally between all my grand- 
children," this will be effected by a transfer by the 
executor of " the land shown and edged with red on 
the Ordnance Survey map to A, B and C," and the 
Registrar will require proof of the identity both of the 
parcels and of the transferees. 

A very important question, to which the proper The form of 
answer will have to be determined by experience, is ^l Register" 1 
as to the form of the entries on the Register, viz. 
in what manner and at what length the various 
interests existing in the land shall be described. It 
is clear that all documents whatever, creating such 
interests, must be referred to, but to enter them all 
by reference alone would be to make the Register 
a Register of deeds, and to violate the root principle 
of a Register of Titles, which is that the Register 
is to determine the effect of the deed once for all 
and to render subsequent reference to it unnecessary. 
This principle however it will be impossible to carry 



196 REGISTRATION OF TITLE 

out in its integrity. Much space would be required 
to enter all the powers of a tenant for life or mort- 
gagor in extenso on the Register. Still less practicable 
would it be, when a lease or mortgage is entered as an 
incumbrance, to put all the clauses of these documents 
on the Register. Sometimes the parties to a deed do 
not themselves take the trouble to work out the 
precise effects of the arrangement intended, e.g. in 
creating easements or restrictive conditions. The true 
principle would appear to be, while making the Register 
conclusive as to the important items, the parcels, 
the estate of the proprietor, and the identity of the 
incumbrances, to refer the purchaser to the deeds 
themselves for the particulars of the latter. If how- 
ever the Register is to be used by laymen, the state- 
ments in it must be as free as possible from technical 
terms and allusions. 
The marks Accuracy, precision and uniformity, enabling the 

Register. purchaser to accept the statements recorded without 
question, will be the marks of a good Register ; and if 
these are to be secured, the system will have to be 
worked with great strictness, and a close supervision 
exercised over all the dealings with land. Thus the 
Registrar will refuse to register any document which 
gives rise to any doubt as to the intention of the 
parties. Means will be provided of securely effecting 
every transaction on the Register, but the Registrar 
will have to see that the different part-owners do not 
trespass on one another's rights ; thus the mortgagee 
will not be allowed, from excess of caution or ignorance 
of the system, to fetter the mortgagor's powers of deal- 
ing freely with the interest in the land that remains 
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to him. One respect in which it will be especially 

important to have a clear and well-understood rule 

may be mentioned. 

The mode adopted by the Legislature, in Registers Th e method 

of deeds, to compel the purchaser to register, has been Registers of 

. _ deeds for 
to enact that he shall be deprived of his priority if a compelling 

subsequent grantee registers before him. Thus the dealings, 
operative section of the Middlesex Registry Act (7 
Anne cap. 20 sec. 1) after providing that a memorial 
of all deeds and conveyances affecting land in that 
county may be registered, enacts that " every such 
deed or conveyance shall be adjudged fraudulent and 
void against any subsequent purchaser or mortgagee 
for valuable consideration, unless " the memorial of it 
shall be registered before the memorial of the sub- 
sequent deed. It was held however by Lord Hard- 
wicke in Le Neve v. Le Neve (3 Atk. 646) that the 
subsequent purchaser would not get priority if he had 
notice of the unregistered deed outside the Register, 
on the ground that the object of the Act, as stated in 
the preamble, was to protect the purchaser against 
prior secret incumbrances, and that to enforce it in 
favour of a purchaser with notice would encourage 
fraud. This decision read two additional words into 
the section, " purchaser without notice " for " purchaser." 
In the subsequent Acts establishing Registers of 
certain classes of incumbrances, such as the Annuity 
Act (18 & 19 Vic. cap. 15 sec. 12) and the Land 
Charges Act 1888, the Legislature has closely followed 
the language of the Middlesex Act (without referring 
to the point in question) and the Court has construed 
it in the same manner (see Greaves v. Tofield 14 CD. 
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563). The effect of this construction has been pre- 
judicial to the working of the Registers in two ways. 
In the first place it has opened the door to litigation 
as to what constitutes " notice," and in the second it 
has taken away the purchaser's motive for registering 
promptly. In postponing the registration, he has only 
to fear the possibility of the grantor fraudulently execu- 
ting a second conveyance or mortgage and concealing 
the existence of the first, a not very probable contin- 
gency. What the profession thinks of this risk is shown 
by the practice which obtains in connexion with the 
Middlesex Registry, in which it is believed immediate 
registration even of a mortgage deed is seldom effected, 
the purchaser commonly allowing several weeks or 
months to elapse before he lodges his memorial. 
Will require Now it is one of the main objects of registration of 
a Register of title to abolish questions of notice, and to enable the 
' purchaser to confine his attention to the incumbrances 

entered on the Register, and prompt registration of 
dealings is essential if the Register is to present an 
up-to-date picture of the various interests in the land. 
Thus a clear enactment will be required that the 
purchaser, in the absence of actual fraud, is to take 
free of any unregistered interest or incumbrance, even 
with notice. Such a rule may inflict a severe penalty 
on the prior incumbrancer for laches in registering, 
and may reward a not over-scrupulous subsequent 
incumbrancer, but its practical effect will be most 
beneficial. The necessity of compelling prompt re- 
gistration may indeed require a more drastic provision, 
such as refusing a registrable document any legal effect 
whatever until it is registered. 
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REGISTRATION UNDER THE LAND TRANSFER 
ACTS 1875 AND 1897 

I now propose to examine the system of registration The Acts and 
of title established by the Land Transfer Acts 1875 
and 1897, and now in operation in the County of 
London, and to compare it with the ideal Register 
just sketched out. The system was established by 
the 1875 Act. The 1897 Act adapted it to the 
changes which the Settled Land Acts 1882 to 1890 
had made in the law relating to settled land, and 
which it had itself effected by the establishment of 
a real representative in whom land vests on death. 
The same Act also established the State guarantee 
of title and rendered the original system more com- 
prehensive and precise in a number of particulars ; 
and laid the foundation of a system of compulsory 
registration. Besides these two Acts, the legislative 
code applicable to the subject also includes the Rules 
made under their authority (under 1875 Act sec. 
Ill ; 1897 Act sec. 22). The first set of Rules issued 
in contemplation of the system being worked on a 
large scale viz. under compulsory registration, were 
those of the 2nd August 1898. These Rules pre- 
scribed in great detail the work to be done at the 
Registry, including the procedure to be adopted on 
the first examination of title and for dealing with 
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subsequent transactions, and the form of the entries 
to be made in the Register and of the certificates 
to be issued. Full forms were issued of conveyances 
and mortgages (termed " transfers " and " charges "), 
adapted to the various kinds of these transactions in 
common use, and the different circumstances of the 
landowner's ownership. The Rules necessarily ran to 
considerable length, owing to the great variety of 
interests, and of owners with special powers, that exist 
in land, separate provision having to be made for the 
registration of each interest and power. Elaborate 
provisions were also made as to notices, searches, the 
custody of documents and appeals from the Registrar 
to the Court. 

Since 1898 hardly a year has passed without addi- 
tional rules being issued. They were altogether recast 
in 1 9 3 . Although some new expedients for facilitating 
the sale of registered land were introduced, the main 
object of the new Rules appears to have been to sanction 
the practice which had in the meantime grown up 
at the Registry Office on particular points. By the 
Rules of 1907, alterations were made in the practice 
with a view to reducing the expense incurred by the 
Office in the preparation of plans and certificates, and 
by the Rules of 1908 the procedure as to the grant- 
ing of possessory titles was changed. The Rules of 
1903, 1907 and 1908 have now been issued in a 
consolidated form, and number 345 in all, with 72 
forms appended. There is also a Fee Order, regulat- 
ing the charges to be made at the Registry, which, 
after several emendations, has taken the form of the 
Land Transfer Fee Order 1908. The references to 
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the Rules hereinafter made will be to the consolidated 
set, and when a section is mentioned without naming 
the Act, the 1875 Act will be intended. 

The first provisions of the Acts that require notice The procedure 
are those relating to the initial process of placing the iand° on the 
land on the Register. The Registrar has no power to egl3 er ' 
interfere, even in districts where registration is com- 
pulsory, except on the application of the landowner, 
and the 1875 Act begins by providing what land and 
what owners can be registered. 

Freehold land can be registered (sec. 5), also lease- What land 
hold, where the lease is for a life or lives, or has more tere( i, 
than twenty-one years to run at the date of registra- 
tion (sec. 11). Copyhold land cannot be registered 
(sec. 2), but, where there are indistinguishable pieces 
of copyhold mixed up with the freehold, this is not to 
prevent the registration of the freehold (sec. 67). 
Copyholds appear to have been excluded because 
they are already subject to a species of registration 
viz. on the Court Rolls of the manor. Provision is 
also made for the registration of undivided shares in 
land [sec. 83 (2) having been repealed by 1897 Act 
sec. 14 (1)] and for the separate registration of any 
portion of the space above or below the surface of the 
land, the mines, a cellar or storey. Incorporeal here- 
ditaments can also be registered, e.g. manors, advow- 
sons, fee-farm rents or impropriate tithes (sec. 82, 
Rs. 71-77). 

The persons who can be registered as the first Who can be 
proprietors of land are in effect either the beneficial first pro- 
owner of the fee or of the lease, whether subject to pne or3- 
incumbrances or not (sees. 5, 11) or any person having 
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a power of sale over the land. Thus a trustee for 
sale, or having a power of sale, or a mortgagee can be 
registered as proprietor (sec. 68), as can a tenant for 
life, or any person having the powers of a tenant for 
life under sec. 58 of the Settled Land Act 1882 
(1897 Act sec. 6). Under the operation of the 
Settled Land Acts and of the Charitable Trusts Acts 
there must be few, if any, plots of land which are not 
subject to a power of sale, and consequently all land is 
now capable of registration. 

The owner of freehold land can apply either for 
an absolute or a possessory title. The effect of 
registration with an absolute title is (sec. 7) to vest 
the fee-simple of the land indefeasibly in the first 
proprietor, subject only (1) to the incumbrances, if 
any, entered on the Register, (2) to certain minor kinds 
of incumbrances which the Registrar has not to inves- 
tigate and which will be described later on, (3) in 
cases where the proprietor is a trustee, to the rights 
of the cestui que trust. The Registrar has to examine 
the title and enter all the incumbrances disclosed in the 
Charges Register (sec. 6 ; Rs. 7, 43). If he fails to 
discover and enter any subordinate interest, section 7, 
it will be observed, destroys it altogether, and under 
the indemnity clause the owner of it will be able to 
recover compensation (1897 Act sec. 7). If on the 
examination it appears to the Registrar that the title 
can be established only for a limited period or subject 
to certain reservations, interests arising before a 
specified date or under a specified instrument can 
be excepted from the effect of registration, when 
the title is called a qualified title (sec. 9). This 
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enables the applicant, who can only produce a short 
title or a defective one, to be registered as proprietor 
with an absolute title, the earlier or defective portion 
being excepted from the guarantee. 

The 1875 Act left the nature of the Registrar's 
examination of title to be prescribed by the Rules, 
and the Rules of 1898 accordingly provided that the 
applicant must identify the land on the Ordnance 
Survey map and produce all deeds and documents 
in his possession or under his control relating to the 
title to the Registrar, who was to examine it in accord- 
ance with the ordinary conveyancing practice, issuing 
advertisements for adverse claimants and making in- 
quiries of the tenants and occupiers. The 1908 Rules, 
passed with the object of facilitating the grant of 
absolute titles, have authorised the Registrar to dis- 
pense, partially at any rate, with all of these require- 
ments, and in effect to grant absolute titles at his 
discretion (see Rs. 18, 19, 24, 27, 30, 39, 42) but 
having regard to the risk to the guarantee fund if an 
incumbrance escapes the Registrar's notice, it is con- 
ceived that it will seldom be possible in practice to 
dispense with a full investigation of title. 

The procedure for obtaining registration with a 
possessory title will form the subject of a subsequent 
chapter. 

The owner of leasehold land can be registered, The three 
at his option, with an absolute, good leasehold or fo° leaseholds. 
possessory title. The land has to be identified on 
the Ordnance Survey map and the lease produced 
(R. 51 ; Form 2). The procedure for an absolute or 
possessory title is similar to that for freeholds, but to 
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obtain the former title the titles of the freeholder and 
of all intermediate leaseholders have to be produced, 
and their powers to grant the lease or underlease proved 
(R. 53). When, as is usually the case, the leaseholder 
is unable to produce this evidence, he can apply for a 
good leasehold title i.e. an absolute title to the lease- 
hold interest, the power of the lessor to grant the 
lease being excepted from the guarantee (R. 56). If 
he is himself the original lessee, he obtains this title 
on a mere statement, made by himself, of the incum- 
brances created since the granting of the lease, no 
further investigation being made (R. 54). 

Description of Some description must now be given of the Re- 

the Register. . . . 

(a) the filed gister. It consists ot two portions, the tiled plan of 

p an- the land and the verbal entries. The plan is, at the 

option of the applicant, to be either a cutting from the 
Ordnance Survey map showing the land by an edging 
of red colour, or a reference to a numbered plot on a 
general map prepared from the Ordnance map and 
kept at the Registry (R. 270). A verbal description 
of the land may also be entered (R. 278). Two 
points are specially noticeable with regard to the 
plan. The first is that it is to form the basis of all 
registered descriptions of land (R. 2 6 9), so that, in the 
event of discrepancy between it and the verbal parti- 
culars, it is to prevail (R. 282). It follows that in 
all registered documents the land must be described 
primarily by reference to the plan, and the desirable 
revolution in conveyancing practice to which I have 
referred will be effected. The second point is that 
unless the boundaries of the registered land have been 
fixed by the Registrar with the co-operation of the 
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owners and occupiers of the adjoining land, the plan 
is deemed to indicate general boundaries only. In 
the words of Rule 274, " the exact line of the bound- 
ary will be left undetermined, as for instance whether 
it runs along the centre of the wall or fence or its 
inner or outer face, or how far it runs within or 
beyond it, or whether or not the land registered in- 
cludes the whole or any portion of an adjoining road 
or stream." 

The verbal portion of the Register consists of (&) the verbal 
three parts, the Property, Proprietorship and Charges 
Registers (R. 2). These Registers contain the respec- 
tive particulars which I have enumerated in my 
description of the ideal Register, and they need 
not be repeated here. A difference however occurs 
in the case of the Proprietorship Register, which, 
besides the name of the proprietor, is to state the 
kind of title, absolute, possessory, etc. and to mention 
"cautions, inhibitions, and restrictions affecting the 
proprietor's right of disposing of the land " (R. 6). 
Restrictions, which are the equivalent provided by the 
Act and Rules to the setting out of the proprietor's 
powers on the Register, are notes prohibiting parti- 
cular dealings being registered, either altogether or 
unless made in a particular form. They are provided 
by the Rules for all cases in which the proprietor's 
powers of selling or mortgaging the land are limited 
in some way, where e.g. the consent of some other 
person is required. No provision is anywhere made 
for referring to the leasing powers. 

The nature of these restrictions will be best seen The reatric- 
by examining one of the most important, that appli- 10n app 1_ 
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cable to a cable when a tenant for life is registered as proprietor. 
registered as ' As is well known, under the Settled Land Acts the 
proprietor. tenant f or iif e has power to sell all the settled land, 
with the exception .of the mansion-house, at his 
discretion, the purchase money being paid to the 
trustees of the settlement or into Court. He can 
only sell the mansion-house with the consent of the 
latter. His powers of mortgaging are conferred partly 
by the settlement and partly by the Acts, a limited 
power of raising money for the benefit of the estate 
being conferred by the latter, and the money having 
in this case to be paid to the trustees. Short and 
full forms of restriction for giving effect to these 
powers on the Register are provided by the Rules, 
the full form (Form 7) being as follows : — 

" Except under an order of the Registrar, no 
transfer of the land is to be registered unless 
made on sale or exchange, the purchase moneys 
on sale being paid to A B of etc. and C D of 
etc. (the trustees of the settlement), or into 
Court, and the transfer on exchange being made 
to the said E F of etc. (the tenant for life). 

" No transfer of the mansion-house and land 
shown and edged with red on the filed plan 
No. is to be registered without the consent of 
the said A B and C D or an order of the Court. 

" Except under an order of the Registrar, no 
charge is to be registered unless expressed to 
be for one of the purposes for which a tenant 
for life is authorised by law to raise money on 
mortgage of the settled land, the money being 
paid to the said A B and C D." 
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This restriction, -which is to be entered on the How it works. 
application of the trustees of the settlement without 
the settlement being examined by the Registrar, gives, 
it will be observed, the practical effect of the tenant for 
life's powers of selling and mortgaging under the Settled 
Land Acts, but it omits his powers of mortgaging under 
the settlement. The transactions mentioned will be 
able to be effected without personal recourse to the 
Registrar. If however the tenant for life desires to 
exercise the power of mortgaging conferred by the 
settlement, the prqcedure contemplated seems to be 
that he should draw the proposed document of charge, 
produce it and the settlement to the Registrar, and 
having proved to the latter that it is in accord with 
the powers, obtain an order sanctioning its registra- 
tion, which he can produce to the proposed chargee, 
who again will not require to look into the settlement. 

I have already mentioned that there are certain Incumbrances 

l c u i.- i, A , • disregarded by 

classes or minor incumbrances which do not require the Register. 
mention on the Register. The list of these is con- 
tained in section 18, which provides that whether 
they arise before or after the first registration of the 
land, they shall be unaffected by it. The main items 
are (1) ancient liabilities by tenure or prescription, 
such as quit - rents, liability to repair seawalls and 
highways, land taxes and tithe, (2) easements, (3) 
rights to mines and minerals, (4) occupation leases 
for twenty-one years or under. A very important 
addition was made to the list by the 1897 Act viz. 
" rights acquired or in course of being acquired under 
the Limitation Acts" (first sched. on sec. 18). It 
is however provided that if the necessary evidence 
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is produced to the Registrar, the existence of any 
of these incumbrances, or the fact that the land is 
exempt from any of them, may be noted on the 
Register. With reference moreover to the mines 
and minerals, if on first registration the Registrar 
finds that there are any adverse rights to these, he 
is bound to enter them, and grants of the mines made 
subsequent to first registration must also be entered 
as incumbrances (1897 sched.). The reason for ex- 
empting the interests described in section 18 appears 
to be that they are not commonly mentioned in the 
title-deeds, and their investigation would accordingly 
necessitate the Registrar conducting an inquiry on 
the ground. The section puts the purchaser of regis- 
tered in much the same position as one of unregistered 
land, who has to make his inquiries regarding the 
easements and tenancies of persons on the spot. 

How dealings It has now to be shown how the common trans- 
are effected on .••.nil i 
the Register, actions with land, conveyances, leases, mortgages, 

settlements and devises, and the transmissions of land 
and incumbrances arising by operation of law are 
effected on the Register. The Act provides forms for 
" transfers " and " charges," but by section 49 it 
expressly reserves the right of the registered pro- 
prietor, or any other person having an interest in 
the land, to create interests by deeds in the old form ; 
accordingly leases, settlements and devises by will are 
still effected as before. 
(l)the A simple form of transfer of freehold land is pro- 

vided (Form 20). If only part of the land comprised 
in the title is transferred, a plan of the part transferred, 
taken from the Ordnance Survey map, has to accom- 
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pany it (Form 21). Forms are also provided for 
including in or excepting from, the transfer, the mines 
and minerals or any specified mines and minerals 
under the land, and for transferring the mines and 
minerals alone (Forms 28-33). Form 41 applies to a 
transfer subject to restrictive conditions as to user of 
the land. A transfer of land in consideration of a 
rent {e.g. a fee-farm rent) may be made in any form 
legally sufficient which the Registrar may approve 
(R. 130). No specific provision is made for the grant 
or reservation of an easement on a transfer, but the 
necessary words may be added, with the Registrar's 
permission, under R. 97. A form is also provided 
for transferring leasehold land (Form 35), the usual 
covenant that the purchaser will pay the rent and 
perform the covenants being implied (sec. 39 (2)) 
Transfers to a Company or Corporation have to be 
in Form 36 ; those to charitable uses in Form 37. 
The forms have to show under what Act or authority 
the Corporation has power to hold the land ; and in 
the case of charitable uses, to what extent the con- 
veyance comes within the Mortmain Act. Lastly, 
forms are provided for exchanges and partitions of 
land (Forms 42, 43). 

On registration of the transfer, the transferor's 
name is struck off the Register and the transferee's 
inserted. If the mines and minerals are reserved, a 
note to this effect is put in the Property Register ; 
if a fee-farm rent is reserved, the same is entered 
in the Charges Register (R. 130). The mines and 
minerals and the fee-farm rent thus retained by the 
transferor may form the subject of a separate regis- 

o 



charge. 
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tration (Rs. 131, 134). On a transfer subject to 
restrictive conditions, the latter are entered in the 
Charges Register of the new title; on the grant of 
an easement with the land, an entry of it may be 
made in the Property Register; and on the reserva- 
tion of one, an entry in the Charges Register (Rs. 3, 7), 
but entries of easements are, generally speaking, in the 
discretion of the Registrar (sec. 18 ; Rule 215). 
(2) the Turning now to the charge, a simple form for this 
is provided (Form 44), consisting merely of words 
charging the debt on the land. The powers of the 
chargee, as in the case of an ordinary mortgage, 
are implied by statute and do not require mention 
in the deed. The power to enter on the land and 
take the rents in discharge of the debt is given by 
sec. 2 5 ; the power to enforce a foreclosure or sale 
in the Court by sec. 26. The ordinary powers of 
sale and of appointing a receiver are incorporated 
by making sees. 19, 20, 21, 22, 23, 24 of the Con- 
veyancing Act 1881 apply to the charge (1897 Act 
sec. 9 (2)). The chargee, who has taken possession, 
has the ordinary power of leasing conferred on mort- 
gagees by the 18th section of the Conveyancing Act, 
the statutory charge being a " mortgage " within the 
meaning of the latter Act. With regard to the 
covenants and conditions, the covenant to pay 
the principal and interest of the debt is implied by 
sec. 23 ; and words may be added to the form, 
negativing any of the implied powers, or containing 
the common provisions for reduction of interest on 
punctual payment, allowing the loan to remain for 
a period, and for payment by instalments (see notes 
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to Form 44). The ordinary clauses of a mortgage are 
thus provided for, but any others may be added with 
the consent of the Registrar under R. 9 7. 

In addition to the charge for securing a principal 
sum, forms are also provided for a charge by way 
of annuity (Form 45), and for one to secure future 
advances (Form 46). Building Societies are allowed 
to take a mortgage made in accordance with their 
own rules, and to register it as a charge, i.e. their 
mortgages are in effect treated as statutory charges 
(1897 Act sec. 9 (3)). 

A form of discharge of a charge is provided (Form 
48), but the Registrar is allowed to accept any other 
evidence of the discharge he thinks fit (R. 166). 
Charges may be dealt with on the Register in the 
same way as the land itself. Thus a form of transfer 
is provided (Form 49), and the debt may be itself 
mortgaged by a sub-charge (R. 178). 

When a charge is executed, sec. 22 provides that How entered 
the Registrar shall enter " particulars '' of it, and the Register. 
name of the registered proprietor, in the Register. 
Neither the Act nor the Rules lay down of what these 
"particulars" are to consist. The Act of 1875 pro- 
vided that if any of the implied powers of entry, fore- 
closure or sale were negatived, this fact should appear 
on the Register (sees. 25, 26, 27), but R. 159 enacts 
that it shall be sufficient if any statement to this effect 
is made in the body of the charge. On discharge of a 
charge, the entry of it is cancelled in the register ; on 
a transfer, the name of the old proprietor is struck 
out and that of the new one inserted. Registered 
charges are to rank according to the order of their 



212 REGISTRATION OF TITLE 

entry on the register, not according to the date of 
execution (sec. 28). This last provision is obviously 
designed to give the chargee, who registers, priority 
over an unregistered prior chargee; its effectiveness 
for the purpose will be discussed later. 
(3) the settle- Settlements of registered land • are to be effected 

ment. 

(a) the family by deeds in the old form, accompanied by statutory 
transfers. The ordinary settlement of land on marri- 
age, in which it is conveyed to trustees upon trust 
to sell it with tbe consent of the parents, and in the 
meantime to pay the rents to them, will be effected 
by a transfer in Form 20 to the trustees ; who will 
be registered as proprietors, with a restriction that 
" no transfer on sale is to be registered without the 
consent of the parents," and if, as is usually the case, 
the settlement does not give the trustees a power to 
mortgage, with an inhibition against charging. 

(i) the strict Land in strict settlement can be registered, at the 
option of the tenant for life, either in his own name, 
or if there are trustees of the settlement with a 
power of sale, in their names ; or if there is an over- ■ 
riding power of appointment of the fee, in the names 
of the persons in whom the power is vested (1897 
Act sec. 6 (1)). Restrictions are provided by the 
Rules to meet the powers of selling and mortgaging 
in each case (Forms 6, 7, 8, 10). Upon the land being 
put into strict settlement all that is necessary is to 
transfer it to the parties proposed to be registered, 
subject to the proper restrictions. If the registered 
proprietor, the settlor, is himself to be the tenant for 
life, his name will remain on the Register as pro- 
prietor, and there will only be needed an application 
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by the trustees for the appropriate restriction. If 
the proprietor is settling the land on another, Form 
22 is provided, transferring the land to the latter, the 
trustees joining to apply for the proper restrictions. 
This form is applicable to a settlement created either 
by a living proprietor or by the will of a deceased 
one, in the latter case the executor being the con- 
veying party. A second form of transfer (Form 25) 
is provided where registered land is being bought 
with capital money arising under a settlement and 
conveyed to the uses of the settlement ; in this case 
the vendor is the transferor, but the form in other 
respects follows Form 22. Variants of both these 
forms are provided in case the trustees of the settle- 
ment or the donees of an overriding power of appoint- 
ment are to be registered in lieu of the tenant for 
life. The settlement may be filed in the Registry for 
reference (1897 Act sec. 6 (6)). 

Leases of registered land are to be effected by deeds (4) the lease. 
in the old form. Unless the lease is an occupation one 
for a term not exceeding twenty-one years (sec. 18), it 
requires mention on the Register ; sections 5 and 5 1 
accordingly provide that notice of the lease may be 
entered as an incumbrance in the Charges Register 
with the consent of the registered proprietor, or, failing 
consent, under an order of the Court. Rule 63 how- 
ever saves the lessee, who cannot get the proprietor's 
consent, from the cost of an application to the Court, 
for, if he registers his leasehold title, which can be done 
if the lease has more than twenty-one years unexpired, 
the notice will then be entered as a matter of course, 
unless the registered proprietor makes a valid objec- 



(a) on death. 
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tion within fourteen days of notice of the applica- 
tion. A copy or abstract of the lease has to be 
filed, and the entry on the Register is to refer to this 
and to give the term, and may include such other 
short particulars as can be conveniently entered 
(R. 205). 

Transmissions Turning now to transmissions of registered land, 

by operation , . . . 

of law. on the death of the proprietor both his freehold and 

leasehold land now by law vests in his executor or 
administrator (1897 Act sec. 1), and R. 183 accord- 
ingly provides that, on production of the probate or 
letters of administration, the executor or admini- 
strator shall be registered as proprietor, being de- 
scribed in his representative capacity on the Register. 
On production either of an assent to the devise by 
the executor, or of a transfer, by the executor to the 
devisee, or by the administrator to the heir-at-law, 
the devisee or heir-at-law will be entered as pro- 
prietor (R. 185). If the will settles the land, the 
tenant for life is entered as proprietor on the applica- 
tion of the executor (1897 Act sec. 6 (5); R. 186). 
If the registered proprietor was himself a tenant for 
life, his successor is entered on the application of the 
trustees of the settlement (1897 Act sec. 6 (4)). In 
each case the executor or the trustees are to see 
that the appropriate restrictions or inhibitions are 
entered. If there are no trustees of the settlement, 
or if they neglect to act, any person interested may 
apply to the Registrar, who is then to inquire into the 
terms of the settlement and enter the proper successor. 
(1897 Act sec. 6 (4); R. 190.) 

If one of several joint proprietors of land dies, his 
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name is withdrawn from the Register on proof of 
death (R. 191). 

If a registered proprietor becomes bankrupt, the (&) on bank- 
Official Receiver is entered as proprietor on produc- 
tion of an office copy of the Order of the Court making 
the adjudication, and of a certificate of the Official 
Receiver that the registered land is part of the pro- 
perty of the bankrupt divisible amongst his creditors. 
On the subsequent appointment of a trustee in bank- 
ruptcy, the latter is entered on production of the 
proper evidence (Rules 193, 194). 

Transmissions of a registered charge are effected in 
the same way. 

It now only remains to be shown how the different incumbrances 
kinds of incumbrances imposed on the land by opera- operationof 
tion of law are to be entered on the Register. On }^death 
the registration of a transmission of land on death, duties, 
the Registrar has to inquire whether the person pro- 
posed to be registered can at law sell the land free 
of death duties, and if not, enter a notice in the 
Charges Register of the liability to these (1897 Act 
sec. 18). The notice can be removed on produc- 
tion of evidence of payment of the duties. Charges (6) land 
created by Act of Parliament, called " land charges," 
can be entered in the Charges Register. As the holders 
of such charges have not the powers of an ordinary 
mortgagee, Rule 170 provides that the registration 
shall not give them any rights or powers which they 
had not before. These charges include all the ter- 
minable rent-charges created for improvement pur- 
poses under the Improvement of Land Act 1864 and 
private Acts ; and also charges imposed on the land- 
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owner in invitum, such as the charge for making up a 
road under the Public Health Act 1875 (Rule 1 (3)). 
(c) dower and Provision is also made on the registered proprietor 
dying intestate, for the estate of the widow in dower 
and that of the widower by the curtesy being en- 
tered in the Charges Register as incumbrances (sec. 
52). This is anomalous, as these persons are not 
really incumbrancers, but holders of life estates in the 
land in possession. The tenant by the curtesy, being 
a life tenant within the meaning of the Settled Land 
Acts, can now be entered as proprietor of the land 
(1882 Act sec. 58 (viii)). 
Two charges It will now be found that provision has been made 
for viz. for the registration of all the possible kinds of incum- 

Ind judgment brances on land (excluding those which are left out- 
creditor. s ^ e un( j e r sec. 18) except two, viz. vendor's lien and 

the charge of the judgment creditor. The vendor 
who parts with his transfer before receiving the pur- 
chase money, for which he takes no security, will be 
deprived of his hold upon the land, at any rate as 
against a purchaser, and must protect himself by a 
caution. I have shown in a previous chapter how 
the creditor's charge now only attaches when he has 
issued execution and registered the writ. The Land 
Transfer Acts give the coup de grdce to execution by 
writ of elegit ; the creditor who is in possession under 
an elegit cannot get a registered charge, nor is his 
interest excepted from the effect of registration under 
section 18, so that it appears that the purchaser, even 
if he knows the creditor is in possession, will take 
clear of him under sec. 30. The process for taking 
registered land in execution will be to apply to the 
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Court for a Receivership order, accompanied by an 
inhibition stopping all dealings on the Register. 
Reference may lastly be made to a process, which is 
commonly classed in the text-books as an incum- 
brance, viz. a lis pendens, by which the plaintiff in 
litigation affecting the land, prevents the land being 
dealt with pending the judgment. In the case of 
registered land this will be performed more effectually 
by the plaintiff at the commencement of the action 
applying to the Court to inhibit all dealings on the 
Register. 

I have mentioned that under sec. 49 the registered Means of 

. ,, i j i preventing 

proprietor can create any interests in the land by registered 
deeds in the old form ; thus a conveyance or mort- ea mgs- 
gage of registered land in the old form is as effectual 
to pass the legal ownership as a disposition on the 
Register. As however these transactions are, under 
the same section, liable to be defeated by dealings on 
the Register, to render them effectual it is necessary 
to stop the latter dealings. Three modes are pro- 
vided for doing this. With the consent of the regis- 
tered proprietor, the unregistered mortgagee can put 
a restriction on the Register stopping all subsequent 
transfers or charges except with his consent (sees. 58, 
59). If the proprietor will not consent to this, the 
mortgagee can, on making a declaration showing his 
interest, lodge a caution, which will entitle him to 
notice from the Registrar of any transfer or charge 
sought to be registered, and postpone its registration for 
fourteen days, during which time he can take steps 
to prevent the registration, e.g. by application to the 
Court (sec. 53). Dealings on the Register may also 
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be stopped altogether by order of the Court (called 
an "inhibition") (sec. 57; Rules 226-242). Cautions 
will also be useful for the protection of cestui que 
trusts. The cestui que trust and the mortgagor will be 
able by this means to keep watch over the registered 
trustee for sale or mortgagee, and see that on a sale 
the best price is obtained. 

In practice there is another means of effectually 
stopping dealings on the Register, viz. by depriving 
the registered proprietor of the custody of the Land 
certificate, as no transfer or charge can be registered 
without its production (1897 Act sec. 8 (i)). 
Mortgage by One common unregistered dealing is facilitated 
land certia- by the Acts, viz. depositing the Land certificate as 
security for a loan. The deposit of the certificate 
creates a lien, and the lender need not inquire (as in 
the case of unregistered land) whether the depositor 
had the power to mortgage, for the power is bestowed 
on the registered proprietor as such (1897 sec. 8 (6)). 
Moreover the depositee can lodge a caution without 
the trouble of making a declaration of interest, but 
merely by giving notice through the post (R. 243). 
The caution however is really unnecessary, as the de- 
positee holds the Land certificate. 

The only provisions of the Acts remaining to be 
described are those made by the 1897 Act as to 
indemnity and as to title by possession. 
Indemnity for The indemnity clause (1897 Act sec. 7) provides 
that "when any error or omission is made in the 
Register, or when any entry in the Register is made 
or procured by or in pursuance of fraud or mistake," 
compensation shall be paid out of an indemnity fund 
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to any person suffering loss thereby. The section 
describes a number of cases, the exact circumstances 
contemplated by which are not apparent, but taken in 
conjunction with the power of rectifying the Register 
provided by the 1875 Act (sees. 95, 96) its general 
effect seems to be that the true owner, or the person 
who takes a duly executed instrument for value from 
the registered proprietor, will be secured either in the 
land or charge itself, or in its money value ; the 
section however continues as follows : — 

"(3) A person shall not be entitled to in- 
demnity for any loss where he has caused or 
substantially contributed to the loss by his act, 
neglect, or default, and the omission to register 
a sufficient caution, notice, inhibition, or other 
restriction to protect a mortgage by deposit or 
other equitable interest, or any estate or interest 
created under section forty-nine of the principal 
Act, shall be deemed neglect within the meaning 
of this sub-section." 

"(6) Where indemnity is paid for a loss, the 
Registrar, on behalf of the Crown, shall be 
entitled to recover the amount paid from any 
person who has caused or substantially contri- 
buted to the loss by his act, neglect, or default." 

The 1875 Act abolished the Statute of Limitations The treatment 

. . . . of the Limita- 

as regards the unregistered person m possession alto- tion law under 

gether, enacting (sec. 21) that "a title adverse to or ( o) e w henthe 

in derogation of the title of the registered proprietor P ers . on l n P ^" 

shall not be acquired by any length of possession ; " registered. 

thus a squatter was to be for ever disabled from 

acquiring a title to registered land. The 1897 Act 
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(sec. 12) has repeated this enactment, but followed it 
by a proviso enabling the Court to rectify the Register 
in favour of a person who but for the former enact- 
ment would have acquired a title by possession, 
" subject to any estates or rights acquired by regis- 
tration for valuable consideration in pursuance of the 
principal Act or this Act." This proviso seems to 
have as one of its objects to protect the person in 
adverse possession at the date of first registration, and 
enable him to get the Register rectified when he has 
completed his twelve years ; it may possibly also 
benefit the trespasser who enters after first registra- 
tration, but the circumstances under which the Court 
is to grant the rectification are not stated. 

The schedule to the 1897 Act, as already mentioned, 
put " rights acquired or in course of being acquired 
under the Limitation Acts " among the interests un- 
affected by registration, but " subject to the provisions 
of this Act," i.e. subject to section 12 above quoted. 
The object of this was to relieve the Registrar of the 
task of inquiring into the fact of possession on first 
registration, whether with absolute or possessory title ; 
but the words that follow, " subject to the provisions 
of this Act," will, it is believed, take away the boon, 
for the intention of section 12 seems to be that the 
registered purchaser of the land shall take clear of the 
claims of the trespasser. Thus it will not be safe for 
the Registrar to register land with either kind of title 
if there is a squatter in possession, because if, before 
a transfer is registered, he has acquired a title under 
the Limitation Acts, the purchaser taking the land, he 
will be entitled to compensation. 
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The Act contains no enactment depriving the (6) when he is 

registered. 
registered person in possession of the benefit of the 

Statute of Limitations. If the wrong person is 
registered, e.g. the wrong heir or devisee on death, 
he will acquire an indefeasible title in twelve years. 
The true owner will however be entitled to compensa- 
tion under the indemnity clause ; and sec. 7 (7) 
remedies the defect in the Limitation law to which 
I have alluded, by providing that, for the purpose of 
the Limitation Act applicable to the claim for com- 
pensation, " the cause of action shall be deemed to 
arise at the time when the claimant knows, or but for 
his own default might know, of the existence of his 
claim." Thus the claimant under a will, settlement 
or intestacy who with reasonable diligence could not 
have learnt earlier of his rights, will be enabled to 
claim compensation at any length of time. 



CHAPTER XVI 



THE ACTS CRITICISED 



The system 
compared 
with the ideal 
Register. 
Will dealers 
acquire a per- 
fect title by 
reference to 
the Register 
alone ? 



(1) as to the 
purchaser on 



In this chapter I propose to take the main char- 
acteristics which I have ascribed to an ideal Register, 
and see how far the system established by the Land 
Transfer Acts 1875 and 1897 possesses them. The 
first question is, " Does it enable the intending dealer 
with land, purchaser, mortgagee, transferee of mort- 
gage or lessee, to get a perfect title to the interest 
sought to be obtained, merely by referring to the 
Register and registering a document executed by the 
parties shown on the Register ? " 

And first, with regard to transfers on sale, section 30 
enacts as follows : — 

" A transfer for valuable consideration of free- 
hold land registered with an absolute title shall, 
when registered, confer on the transferee an 
estate in fee-simple in the land transferred, to- 
gether with all rights, privileges, and appurte- 
nances belonging or appurtenant thereto, subject 
as follows : — 

"(1) To the incumbrances, if any, entered on 

the Register ; 
and (2), unless the contrary is expressed on 
the Register, to such liabilities, rights, 
and interests, if any, as are by this Act 
declared not to be incumbrances," 
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but free from all other estates and interests 

whatsoever, including estates and interests of 

Her Majesty, her heirs and successors." 

Thus the purchaser of registered land, who gets the 

statutory form of transfer duly executed by the 

transferor, will, on registration, acquire an absolutely 

indefeasible title to the land, subject only to the 

incumbrances mentioned on the Register and to the 

minor incumbrances mentioned in section 1 8. There 

is only one ground on which this section can be 

upset, and that is fraud, section 98 enacting as 

follows : — 

" Subject to the provisions in this Act con- 
tained with respect to registered dispositions 
for valuable consideration, any disposition of 
land or of a charge on land which, if un- 
registered, would be fraudulent and void, shall, 
notwithstanding registration, be fraudulent and 
void in like manner." 
Section 30, by vesting the land in the purchaser Possible 

n • i doubt as to 

" tree trom all estates and interests whatsoever, whether he 
except those previously mentioned, cuts out all un- a^unregS 
registered interests or incumbrances of which the {^fce™? 1111 " 
purchaser may have notice. This reading of the whi . eh he has 
section however will certainly be contested in the 
Courts, and it will be contended that " transferee " 
should be construed as " transferee without notice,'' 
in accordance with the construction which, as I have 
shown, has been uniformly applied to the correspond- 
ing clause in statutes creating Registers of deeds. A 
decision to this effect would be fatal to the practical 
utility of the Register. Having regard to the well- 
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Probable in- 
tention that 
he should not 
have to in- 
quire as to 
possession. 



(2) As to the 
mortgagee. 



known objects of registration of title, it is believed 
that the judgment of the Court can be awaited without 
apprehension, although it is much to be regretted that 
a point so often canvassed in reference to Registers was 
not put beyond question in the Act itself. 

The purchaser then of registered land will only 
have to deal with the incumbrances which he finds 
mentioned on the Register, and make inquiry on 
the ground as to those mentioned in section 18. It 
appears that he will not have to inquire whether 
the transferor is in actual possession of the land, for 
if somebody else is in fact in adverse possession, he 
will acquire a title against the latter under section 
12 of the 1897 Act. The Act however is not quite 
clear on this point ; the opinion is based on the view 
that the combined effect of section 12 and of the 
amendment to section 18, is to subject to the rights 
of the trespasser the estate of the first registered 
proprietor only, not that of the subsequent transferee 
for value. If this view is correct, it is a great boon 
to the purchaser, for the inquiry of the tenants which 
he is under the present law supposed to make in 
corroboration of the abstracted title, is generally 
abortive; he finds that the rent is paid to an agent, 
which tells him nothing of the title. 1 

The next transaction that has to be considered 
is the mortgage. Will the proposing mortgagee of 
registered land who, without looking beyond the 

1 The above remarks apply only to the purchaser of an absolute 
title. The purchaser of a possessory must always inquire as to 
the fact of possession, for a squatter who has acquired a title 
under the Limitation Acts prior to the date of first registration 
is unprejudiced by any dealing on the Register (section 8). 
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Register, gets the statutory form of charge (Form 44) 
executed by the registered proprietor and registers it, 
get a perfect mortgage ? I have already mentioned 
that all the usual powers of a mortgagee are either 
implied or may be added to the form, and the only 
questions to be considered here are (1) Is the mort- 
gage certain to be a valid one ? (2) Does the 
mortgagee know for certain how he ranks with regard 
to other incumbrances on the land ? The sections of 
the Act which have to be considered in this con- 
nexion are Nos. 22, 28, 49 and 83 (1) (as amended 
1897 Act schedule) which run as follows: — 

" 22. Every registered proprietor of any 
freehold or leasehold land may in the prescribed 
manner charge such land with the payment at 
an appointed time of any principal sum of 
money either with or without interest, and with 
or without a power of sale to be exercised 
at or after a time appointed. The charge shall 
be completed by the Registrar entering on the 
Register the person in whose favour the charge 
is made as the proprietor of such charge, and 
the particulars of the charge, and of the power 
of sale, if any: the Registrar shall also, if re- 
quired, deliver to the proprietor of the charge a 
certificate of charge in the prescribed form." 

"28. Subject to any entry to the contrary on 
the Register, registered charges on the same 
land shall as between themselves rank accord- 
ing to the order in which they are entered 
on the Register, and not according to the order 
in which they are created." 
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"49. The registered proprietor alone shall be 
entitled to transfer or charge registered land by 
a registered disposition ; but, subject to the 
maintenance of the estate and right of such 
proprietor, any person, whether the registered 
proprietor or not of any registered land, having 
a sufficient estate or interest in such land, may 
create estates, rights, interests, and equities in 
the same manner as he might do if the land 
were not registered; and any person entitled 
to or interested in any unregistered estates, 
rights, interests, or equities in registered land 
may protect the same from being impaired by 
any act of the registered proprietor by entering 
on the register such notices, cautions, inhibitions, 
or other restrictions as are in this Act in that 
behalf mentioned." 

"83 (1) Neither the Registrar nor any person 
dealing with registered land or a charge shall be 
affected with notice of a trust, express, implied, 
or constructive; and references to trusts shall, 
as far as possible, be excluded from the Register." 
Registration It will be observed that sec. 22 states that when 
additional particulars of the charge have been entered on the 
th^statutory Register, it is '■ completed," but there is no section in 
charge. flae Act giving the charge, when registered, the validity 

that sec. 30 confers on a registered transfer for value 
viz. that it shall confer on the chargee an indefeasible 
charge on the land for the debt, subject to the incum- 
brances, if any, mentioned on the Register but free 
from all other estates and interests whatever. We 
have then the remarkable result that the registration 
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of the charge gives it no greater validity than it had 
before. 

Registration then making no difference, the pro- Consequently, 
posing mortgagee has to ask himself whether the chargee must 
statutory charge, as soon as executed, will confer on ^quiries, 8 ^ 16 
him a good legal mortgage. This depends on two the mortgagee 
considerations: (1) whether the registered proprietor sent system. 

v ' ° r r (a) As to the 

has power to charge the land, (2) what are the prior mortgagor's 

, power to 

incumbrances. mortgage. 

Writers on the Act have commonly assumed that No power to 
the initial words of sec. 2 2, " Every registered proprietor ™° r r ef ^ ^e 
may in the prescribed manner charge the land," a form ^f^f/ag 1 '™" 
uniformly adopted throughout the Act in conferring such - 
the various powers on the registered proprietor, give 
the proprietor the power to create valid statutory 
charges in every case, even e.g. in the case when he is 
in fact a trustee without any power to mortgage, so 
that the proposing mortgagee will not need to trouble 
about inquiry No. 1. It is however submitted that it 
woidd be giving too much force to a very general and 
bald statement to read it as meaning " Every registered 
proprietor, despite the fact that he has in reality no 
power of mortgaging, may nevertheless create valid 
charges by executing the prescribed form." More- 
over if this construction is adopted, it is to be feared 
that the authors of the Act have conjured up a monster 
whom they cannot sufficiently control. If a trustee 
registered proprietor is to be given the power, as such, 
of creating valid mortgages on the Register, some 
effectual means must of course be devised for nullify- 
ing such mortgages in cases where under the settle- 
ment he has in fact no such power. The words in 
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question would give the trustee power to create 
charges which would be valid directly they were 
executed, without any registration. Now such a power 
cannot be neutralized by the form of restriction pro- 
vided by the Rules, "No charge shall be registered 
without an order of the Registrar." 

The statutory charge is in its form a mere equitable 

charge. If the registered proprietor has in fact no 

power to charge, it will give the proposing mortgagee 

nothing. Even if he has a power to charge, the 

chargee, as a mere equitable incumbrancer, will take 

subject to any prior undisclosed equitable charges, and 

be liable to be postponed to a subsequent legal 

mortgagee. Sec. 83 (1) puts him in no better 

position. This section appears to mean that any 

person acquiring an interest in land under the Act 

is to hold it free of any trust, but the statutory chargee 

acquires no legal or other interest in the land. It 

Inquiry out- follows then that, to be perfectly safe, the proposing 

Register mortgagee of registered land must go behind the 

staetl^ neces- R e gi s ter to inquire whether the registered proprietor 

be dispensed j s a trustee or not. I shall however endeavour to 
with with 

comparative show hereafter that the protection of the guarantee 
fund will render it necessary for the Registrar himself 
to inquire into concealed trusteeships and thus to save 
the proposing mortgagee the trouble. In any case the 
lender can much improve his position by adding to 
the charge, with the consent of the Registrar under 
R. 95, words conveying the land in legal ownership to 
himself, for, provided the registered proprietor is the 
legal owner, the lender will thus acquire priority over 
the cestui que trust and the equitable chargee, if any. 
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The second question for the proposing mortgagee is (&) As to the 
" Do I know exactly what charges there are in front of brances. 
me ? " " Are the charges entered on the Register the 
only ones that affect me ? " Now the position of the 
chargee with reference to prior charges is determined 
by sections 28 and 49. By section 28 he takes clear 
of a statutory charge which has not been registered. 
Section 49 enables the registered proprietor to create 
valid legal or equitable mortgages off the Register, 
and although it provides that they should be protected 
by a caution, it does not deprive them of their priority 
if not so protected. Reading the two sections together, The statutory 

chargee takes 

the effect appears to be that the chargee will acquire, subject to 
by registering, priority over a prior unregistered charge tered charges, 
in the statutory form, but not over an unregistered bablydiscover 
legal mortgage, or even over an unregistered equitable ^ e ™ fr ?™ 

tii 6 .Kcin.stcr. 

charge not in the statutory form. Consequently the 
proposing mortgagee must, strictly speaking, inquire 
for incumbrances off the Register. But here again 
there are practical considerations which will tend to 
render this precaution unnecessary. The unregistered 
mortgagee, whether legal or equitable, will be defeated 
by a transfer for value on the Register (sec. 30), and 
will in consequence for his own protection be compelled 
to register a caution and thus reveal himself. Un- 
registered equitable chargees can be defeated by adding 
a conveyance of the legal estate to the statutory 
charge. 

It will thus be seen that the Act has not succeeded insufficiency 
in conferring on the mortgagee the simplicity of pro- visions P as to 
cedure and the security at which it aims. While the t ^ > e ^ 0lt ' 
provision for sales is sufficient, the clauses dealing with 
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mortgages have been very imperfectly worked out. 
The draftsman has not given detailed effect to the 
principles which appear to have animated him. He 
probably intended by section 49 that the registered 
landowner should only be allowed to retain his old 
powers of dealing off the Register, in so far as they did 
not interfere with the effective working of the new 
powers conferred of selling and mortgaging on the 
Register. If so, a provision was required giving a 
statutory charge, when registered, priority over an 
unregistered mortgage, but such a clause cannot, it is 
conceived, be read by the Court into the section as it 
stands. There are other important respects in which 
the title derived under the registered chargee is im- 
perfect. These defects have led to the practice, either 
of altering the statutory charge to correspond with 
the present legal mortgage, or of taking such a mort- 
gage as well as the charge, a great addition to the 
burden of conveyancing. 
(3) As to the The next person who has to be considered is the 

transferee of a. ? p , nij.ni 1 c 

mortgage. transferee ot a mortgage debt, ouch a person before 
Rwrister 6 P a y m g over n ' s money requires assurance on the 
should tell following points: (1) whether the mortgage deed 
was a valid one and the debt is still subsisting, (2) 
whether the mortgagee has power to transfer the debt, 
and (3) whether he has made any previous assign- 
ments or charges of the debt. A perfect Register 
should inform the proposing transferee on these points, 
and, in the absence of mention of any impediment, give 
him when registered an indefeasible title to the debt. 

The clauses in the Act dealing with this question 
are section 40, the amendment to the same made by 
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the Schedule to the 1897 Act, and the amendment to 
section 83 (1) already quoted. Section 40 and the 
amendment run as follows : — 

" 40. The registered proprietor of any charge 
may, in the prescribed manner, transfer such 
charge to another person as proprietor. The 
transfer shall be completed by the Registrar 
entering on the Register the transferee as pro- 
prietor of the charge transferred; the Registrar 
shall also, if required, deliver to the transferee 
a fresh certificate of charge, but the transferor 
shall be deemed to remain proprietor of such 
charge until the name of the transferee is entered 
on the Register in respect thereof." 

" A registered transferee for value of a charge, 
and his successors in title, shall not be affected 
by any irregularity or invalidity in the original 
charge itself, of which the transferee was not 
aware when it was transferred to him." 
It will be seen that sec. 40 follows the same form The defects of 

nn a • ii i.- j- the statutory 

as sec. 22. Agam there is no section corresponding provisions 
to sec. 30, giving the transferee when registered an p"^* 116 
indefeasible title. It should also be observed that 
the form of transfer provided (Form 49) contains 
merely a transfer of the charge, not an assignment of 
the debt; this was probably omitted in reliance on 
section 23 of the 1875 Act, which implies in the 
charge a covenant by the registered proprietor of the 
land to pay the debt to the registered proprietor of 
the charge for the time being. 

If the same interpretation is put on the clauses as Investigation 
in the case of the charge, it will be found that the 
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side the proposing transferee must take all the precautions lie 

strictly neces- would if the land were not registered. Registration 
confers no additional validity on the transfer, and 
therefore the transferee will take subject to the rights 
of the cestui que trust, if the transferor was a concealed 
trustee and the transfer a breach of trust, and to 
concealed assignments and charges created by him. 
Sec. 83 (1) will not, it is conceived, benefit the trans- 
feree, because he is not a legal assign of the mortgage 
debt. On the other hand, under the amendment to 
sec. 40 he will take clear of any defect in the charge 
itself of which he is not aware ; thus if in fact it was 
a forgery or the mortgagor never received the money, 
he will nevertheless get a good title, 
but will be Here again, however, sec. 3 will come to the rescue, 

the working and render the transferee who relies on the Register 
Register. alone, in practice fairly safe. The person entered on 
the Register as proprietor of the charge, however 
defective his title may really be, has power under 
section 30 to confer an indefeasible title to the land 
on a purchaser, subject only to the incumbrances 
mentioned on the Register. Consequently persons 
having charges on the mortgage debt will be com- 
pelled to register themselves for their own protection. 
Again if the Charge certificate issued by the Registrar 
contains, as it should do, a clear statement that the 
transferor is entitled to the debt and to the charge, 
the transferee, purchasing on the faith of this, will be 
protected against defects in previous transfers by the 
law of estoppel. 1 Nevertheless it will be seen that the 

1 No form of Charge certificate is given in the present Rules. 
Eule 259 provides that " the certificate of charge shall certify the 
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object of registration, of enabling tbe transferee to 
look to tbe Register alone and to be relieved of 
all questions of notice, is not effected ; indeed tbe 
amendment to section 40 imports into tbe system 
tbe existing law as to notice. 

Tbe last dealer with land whom it is necessary to (4) As to the 



consider is tbe lessee. A very cursory perusal of tbe The Act does 
Act will show that it is not intended to benefit the m his in- 
lessee as regards the inquiries he has to make when thTlessor's 
he takes the lease. As I have already mentioned, no tltle - 
provision is made for entering tbe proprietor's powers 
of leasing on the Register, and when a lease is sought 
to be registered as an incumbrance, the Registrar has 
to make no inquiry as to its validity, but enters it on 
the mere consent of the registered proprietor, or, if 
the lessee registers his title to the lease, on tbe mere 
absence of dissent (sec. 51; R. 53)- The validity of 
tbe lease not being ascertained, section 50 specifically 
provides that it shall affect the registered proprietor 
and persons claiming under him by way of notice only 
i.e. each must look into the question of its validity for 
himself. One duty alone seems to be imposed on tbe 
Registrar, that of seeing that the lease sought to be 
noted is immediately derived out of the registered 
title, i.e. that an underlease is not noted as an incum- 
brance against a freehold title (R. 63), a task which in 
London, where there may be several leasehold interests 
in the same land, is not always an easy one. 

The wise lessee then who, before taking up tbe 

registration of the charge,'' but the form of certificate issued by 
the Registry under it does not contain a statement that the pro- 
prietor is entitled to the debt or to the charge. 
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building lease, decides to investigate the lessor's title, 
will have to get the title-deeds of the registered pro- 
prietor, both within and without the Registry, produced 
to him, and if there is a registered charge on the land, 
to inspect this, in order to see whether the power 
of leasing conferred by the Conveyancing Act on the 
mortgagor in possession has been modified in any way. 
The Register will however give him one advantage 
which the present system lacks; he will be able to 
learn from it what restrictive conditions as to user 
there are affecting the land, so that a case like Patmari 
v. Harland (17 CD. 353) will be prevented, where 
the tenant took a lease for a particular purpose, to 
discover afterwards that there was a condition for- 
bidding it. 
To what Lastly let us inquire how far the 1875 system 

Acta require imposes on the Registrar the task of checking all the 
to^heek^eal- dealings with land, to see that every proposed transfer 
ings? or charge on the Register is in order, that the right 

owner is entered e.g. on death, and that the powers 
of the registered proprietor of dealing are correctly 
stated. 

The 1875 Act affords no guidance to the Registrar 
on the question of what amount of scrutiny should be 
brought to bear on a dealing before it is registered ; 
in fact it does not even contain an enactment directing 
Directions in him to register dealings at all. The 1897 Act and the 
Rules. Rules however contain many directions to the Registrar 

on points of title. Thus sec. 13 of that Act directs 
him to investigate, on the death of a registered pro- 
prietor, the liability of the land to death duties, and to 
enter the charge if it affects a purchaser. Rule 146 
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forbids him to register a transfer of land to a Corpora- 
tion or for charitable uses until he is satisfied that 
it accords with the Mortmain law. Thus he has to 
see that it complies with the provisions of the Mort- 
main Act of 1736 in its form, and if the transferees 
are trustees of a Charity to enter their powers of 
dealing under the Charitable Trusts Acts. 

The position of the Registrar with regard to dealings The principle 
by way of trust is governed by sec. 83 (1), already gistrarhas 
quoted. This section appears to relieve the Registrar thedueper° 
of the duty of inquiring, on the one hand whether ! orn ^ noe of 
there is a trust in existence, whether e.g. on a transfer 
to A and B simpliciter they are trustees or beneficially 
entitled, and on the other, when the trust is revealed, 
when e.g. executor or tenant for life is registered 
as proprietor, whether the dealings brought in for 
registration are in accordance with it. The provisions 
made by the Act and Rules for registering the devisee 
and the heir appear to follow this principle, and to 
intend that the Registrar should accept the executor's 
nomination of the devisee, and the administrator's 
nomination of the heir, without question. Thus as 
regards the devisee, sec. 3 (4) of the 1897 Act speci- 
fically enacts that " the production of an assent in the 
prescribed form by the personal representatives of the 
deceased proprietor of registered land shall authorize 
the Registrar to register the person named in the 
assent as the proprietor of the land." Rule 185 
amplifies this enactment, and in effect provides that, 
on production of the probate and an assent or transfer 
by the executor, the devisee ; on production of the 
letters of administration and a transfer by the admini- 
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strator, the heir-at-law ; shall be registered. Nothing 
is said as to the Registrar looking into the will or 
inquiring as to the title of the proposed heir. 
illustrated by This intention is made quite clear in the section 
relatingto° nS providing for the registration of settled land (sec. 6 
settled land. of the 1897 Act)> If a settlement is created by the 
will of a registered proprietor, his personal representa- 
tives are to apply for the registration of the proper 
tenant for life and for the entry of the proper restric- 
tions (sub-sec. 5). Similarly, if registered land is settled 
by deed, the duty of entering the restrictions is cast 
upon the trustees, but if there are no trustees the 
Registrar is to look into the settlement and frame 
them (sub-sec. 3). On the death of the tenant for 
life, it is the duty of the trustees to register his 
successor (sub-sec. 4). Under Rules 187 and 189 
they and their solicitor are to make a statutory 
declaration that the proposed successor is the right 
person, upon which, and a certificate of Counsel if 
required, the Registrar is to act, and is not to require 
production of the settlement or any further evidence. 
If, on the other hand, the trustees neglect to apply, 
or there are no trustees, the task is thrown on the 
Registrar (sub-sec. 4). Thus a champion and pro- 
tector will be provided for the luckless successor to 
whom I have alluded, the remainderman, who, coming 
into possession after a prolonged life interest and 
deriving title through wills and intestacies, is ignorant 
of his rights. 
The Registrar The authors then of the 1897 Act and of the Rules 
legal devolu- appear to contemplate that the Registrar should see 
tions only. fco the va lidity of all legal devolutions of the fee, e.g. 
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transfers under the Mortmain Act and devolutions 
under settlements when there are no trustees. But 
when there are trustees, the Registrar is not to check 
their proceedings, but to put any transactions effected 
by them on the Register without comment. 

Now it is believed that this exemption of the But breaches 
Registrar from seeing to the performance of trusts will gj Te the right 
be rendered impossible by the indemnity clause (1897 ]? o « om P ensa - 
Act sec. 7). It seems clear that breaches of trust 
committed in respect of registered land will give the 
injured beneficiaries the right to compensation under 
that clause. If the executor transfers to the wrong 
devisee or to a devisee who has only a life interest, 
the administrator to a person who is not the heir, or 
the trustee of the settlement to the wrong remainder- 
man, and subsequent dealings take place on the 
Register, the true owner will be entitled to com- 
pensation. If a trustee without power to mortgage, 
fraudulently charges on the Register, either the chargee 
or the cestui que trust will have a similar claim. It 
will not be possible to contend that the cestui que trust 
has forfeited his right to indemnity, under sec. 7 sub- 
sec. (3) (quoted on page 219) by not lodging a caution 
against dealings by the executor or by the trustee. In 
the first place, the cestui que trust is not mentioned in 
that sub-section, and in the second, to so hold would be 
to shift the responsibility of performing the trust from 
the shoulders of the trustee to those of the cestui que 
trust, and would run counter to the law as emphati- 
cally laid down by the House of Lords in Shropshire 
Union Rys. etc. Co. v. Reg. (7 H.L. 496) that it is not 
the business of a cestui que trust to watch his trustee. 
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In that case the trustee had been appointed by the 

cestui que trust, who was sui juris ; it would obviously 

be much harder to expect a minor to be responsible 

for a trustee in whose selection he had had no part. 

Again Rule 80, which lays down the principle on 

which restrictions for the protection of settled land 

are to be framed, contemplates that only persons who 

are necessary parties to a sale or mortgage of the 

land, not the cestui que trusts, should be so protected. 

The injured cestui que trust will thus be entitled to 

compensation, but it appears that the Registrar will 

be able to recover it back from the executor or trustee 

under sub-sec. 6, he having, by transferring to the 

wrong person, " caused or substantially contributed to 

the loss." 

This principle If then the Registrar is to be relieved from the task 

mosteompkx °f looking into trust transactions, as the purchaser's 

devolutions examination of title is also abolished, the remark- 
unchecked. 

able result follows, that this class of transactions, 
including, as I have pointed out, all the most complex 
dealings with land, is to be left absolutely unchecked. 
No supervision is to be exercised over the executor to 
see that he duly construes the parcels of the devise 
and determines the identity of the devisee, and the 
quantum of estate to be taken by him ; that the 
administrator ascertains the right heir; that, on the 
death of the tenant for life, that difficult inquiry of 
fact and law into the persons entitled in remainder, 
involving the application of the Rules as to Perpetuity 
and for ascertaining a class, is duly effected. It is 
hardly possible to believe that such a course will be 
found compatible with the safety of the guarantee 
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fund. A study of the Law Reports shows that of 
the completed misdealings with land which they 
reveal, a large proportion, perhaps the majority of 
the eases, are breaches of trust ; while it will be found 
that, though the purchaser's concern with the perform- 
ance of the trust has been much diminished by the 
equitable doctrine giving priority to the legal estate, 
nevertheless this forms one of the main subjects of 
vendor and purchaser summonses. If trust transac- 
tions are to be left unchecked, the Register will be 
made the medium for effecting breaches of trust. 
Section 83 (1) would appear to have been inserted in 
the Act by analogy to the Companies Act 1862 ; but 
the latter Act contains no indemnity clause. 

The reader is now in a position to understand Summary of 
the main features of the 1875 Register. To take features of 
the three divisions of the Register, it provides * es y stem - 
in the Property Register a complete description of 
the land by reference to the Ordnance Survey 
map, including the ownership of mines and minerals 
and appurtenant easements. In the Proprietorship 
Register will be found the name, not of the land- 
owner, the person entitled to receive the rent, but 
of the person having the power to sell the land, not 
always, in the case of settled land, the same person as 
the former. The proprietor's powers of selling and 
mortgaging the land will here be found recorded, 
the latter often in an abbreviated form, but not his 
powers of effecting other transactions, e.g. the granting 
of leases or easements. In the Charges Register will 
be found a complete statement of all the incumbrances 
affecting the land, and the title to the registered 



240 



REGISTRATION OF TITLE 



It cornea very 
near to pro- 
viding a 
"mirror of 
the title." 



Its defects. 



(1) The imper- 
fection of the 
chargee's title. 



(2) The omis- 
sion of the 

; power. 



charges. The form of the entries of these interests, 
a matter which space will not permit me to go further 
into, is left mainly in the discretion of the Registrar. 
It will thus be seen that the Register comes very 
near to providing a complete picture of the title. The 
omissions are due to the circumstances under which 
the Act of 1875 was drawn; it was intended to 
provide a Register similar to a Register of stock, 
facilitating two transactions with land only, viz. sales 
and mortgages, which it was thought could be 
detached from the rest and dealt with by the Registrar 
in as easy and mechanical a manner as by a Registrar 
of stock. This is the reason why the proprietor's 
powers of dealing on the Register are limited to these 
two transactions. It has been found however, as I 
shall show in a subsequent chapter, that in order to 
effect these, all other interests in the land have to be 
put on the Register as well, and the means provided of 
carrying out all the other dealings on it. 

The 1875 system then has the merit of being a 
comprehensive one, capable of taking the place of the 
present system of conveyancing by private deeds. It 
is however defective in a good many respects. I have 
shown that, even in the case of the mortgage, it does 
not effect its object, the registered chargee and trans- 
feree of a charge not getting perfect titles. The 
omission of the leasing power is much to be deprecated. 
If it is true that it is not the general practice of lessees 
to investigate the lessor's title, this is a practice more 
honoured in the breach than in the observance, for 
the lessee of land, who proposes to build, is as much 
concerned to get a good title as the purchaser of the 
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freehold, and frequent cases will be found in the Law 
Reports in which he has suffered by neglecting the 
investigation. It is intolerable that each successive 
holder of the lease for ninety-nine years should be 
liable to the risk of its being forfeited, for want of a 
little inquiry at the start. Another defect of the (3) The land- 

owner is not 

system is that the landowner, who has adopted regis- obliged to 
tration, is not compelled to adhere to it. Under Register. 
section 49 he is allowed to leave the Register for a 
period, and to carry on the transactions with the land 
outside. I have shown how this license jeopardizes 
the statutory charge. If it was necessary when the 
1875 Act was drafted, it is no longer so, since it has 
become possible to effect settlements and all other 
dealings on the Register. Again the method adopted (4) insufficient 

P ,,. . . ,, -. ,. ., , means of com- 

oi compelling registration ot dealings is the weak one peiiing regis- 
employed in Registers of deeds, based on the fear 
of a subsequent purchaser getting priority under 
sec. 30 by prior registration. Although the purchaser 
who takes the statutory form of transfer will not 
acquire the fee-simple until he registers, the chargee, 
as I have shown, gains little by registration, and the 
devisee becomes legal owner of the land without 
registering the will. Another element of weakness (5) The great 
in the Act and the Rules is the great discretionary p0 werinvested 
power vested in the Registrar. There is hardly an Registrar, 
entry on the Register the making of which is not 
left to his option, while he has power to alter all 
the forms (R. 97) and under the 1908 Rules to dis- 
pense with all the steps previously prescribed, both 
within and without the Registry, on applications for 
absolute and possessory titles. This feature puts the 
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dealer with registered land in a state of uncertainty, 
and damps the ardour with which he would other- 
wise apply himself to carry out his part of the task 
under the Rules. 
The weakness The Royal Commissioners on Registration of Title 
Act. of 1854, on whose Report the Act of 1875 was based, 

adopted, as I shall endeavour to show hereafter, a 
fallacious principle on which to construct their register. 
Their lack of complete confidence in the principle 
has left its marks upon the Act. The Act contains 
very few positive and binding enactments ; one 
section, that conferring an indefeasible title on the 
purchaser (section 30), has to provide the motive 
power for all the other dealings on the Register. The 
Act does not even compel the dealer with registered 
land to register at all, or if he does register, to do 
so promptly. The Commissioners supposed that the 
Registrar could ignore the difficulties of title due to 
the complexity of the Land Laws and the transac- 
tions effected with land. But a closer inquiry shows 
that, while the retrospective investigation of title can 
and should be abolished, it is impossible to dispense 
with the examination of each document as it is 
executed to see that it is in order. If the transac- 
tions with land were confined to simple transfers and 
mortgages, prepared by professional hands, this exami- 
nation would still be necessary. How much more so 
when land is subject to such complex devolutions 
under will, settlement, and intestacy, and when it is 
proposed that the transactions should be carried out 
by the parties themselves ! 

Let the Legislature then make up its mind that the 
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Register is to show all the interests in land, and to be The true prin- 

/•/*•• 11 i ciple of regis- 

the means, and the sole means, of effecting all the tration. 
transactions with land, and that the examination of 
title now made outside the Registry is to be performed 
to an even fuller extent within its walls. This prin- 
ciple settled, the Registration Act can be drafted so as 
to set at rest the characteristic questions that arise in 
connexion with the subject, and to provide a settled 
law and practice which the dealer with registered land 
will be readily able to follow. Then but little discre- 
tion will need to be vested in the Registrar, whose 
chief, almost his sole function, will be the examination 
of title. 



CHAPTER XVII 

POSSESSOEY EEGISTEATION 

An alternative In the following chapter I propose to consider the 
ingthe mode of first registration provided by the 1875 Act 

egis er. ag aQ a ^ erna tj ve fa absolute registration, viz. registra- 
tion with a possessory title. It is very important to 
observe that these alternatives only apply to the 
method of getting the property on to the Register ; 
once that has been effected, the land, whether regis- 
tered with absolute or possessory title, is dealt with in 
exactly the same way, and all subsequent dealings are 
as much guaranteed by the State in the one case as in 
the other. 
Difficulties of The Commissioners of 1854 saw clearly the diffi- 
absoiute 118 culty of starting a Register if it was to be confined 
to landowners who were willing to have their titles 
subjected to a searching examination. One great 
disadvantage of a bundle of title-deeds is that the 
holder is never quite certain what they contain, many 
cases having occurred in which the landowner has 
taken his deeds to the Court for the purpose of some 
contemplated dealing, a sale or a partition, and has 
returned without his land, the necessary judicial in- 
quiry into title having led to the discovery of some 
serious defect. Apart then from the expense, the 
landowner is deterred from applying for an absolute 
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title by the fear lest his title should be rejected 
by the Registrar and publicly branded as defective. 
Moreover a Register of absolute titles only is not 
adapted to those landowners who have some irre- 
mediable blot in their title, or to purchasers who 
have accepted a shortened title, the great majority 
under the present practice. Thus the Commissioners, 
following the advice of the majority of the wit- 
nesses who appeared before them, were led to re- 
commend that the apparent owner of land should 
be registered as proprietor after a limited examination 
of title only. "We think," they said, " that aregistra- The principle 

r j j ., •, -, ■ of possessory 

tion founded on ostensible or possessory ownership registration 1 : 
should be permitted in the first instance, and that on 
such a registration the antecedent title might be left 
to be the subject of investigation until by lapse of 
time or otherwise that investigation should become 
unnecessary" (Rep. para. XL VIII.). 

The effect of registration in this manner would of Its effect on 
course be that the subsequent purchaser would still chaser's inves- 
have to examine the title of the first registered pro- title. 10 " ° 
prietor in the same way as if the land had not been 
registered, but all transactions subsequent to the first 
registration, having been effected on the Register and 
checked by the Registrar, he would be able to accept 
without inquiry. Thus, for a period after the first 
registration, the examination of title would consist of 
a reference to the Register and in addition an exami- 
nation of the past title of the first registered proprietor, 
but when the title had been on the Register for the 
period covered by the common investigation of title, 
(twenty years is perhaps now the average period) the 
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latter step would become unnecessary, and the dealer 
with the land would be in the same position as if it 
had been originally registered with an absolute title. 
Thus possessory titles would in course of time ripen 
into absolute ones, without the landowner having to 
go to the expense and risk of proving his title to 
the Registrar. The Commissioners prescribed as the 
amount of evidence of title to be furnished by an 
applicant for possessory registration: (1) a declaration 
on oath by himself that he was in possession of the 
land and entitled to the fee-simple, subject to the 
incumbrances mentioned, and (2) production of the 
last deed of conveyance; certain notices might also 
have to be given by the Registrar (Rep. para. LVL). 
The effect of The Act of 1875 described the effect of registration 

nosspssovv 

registration with possessory title as follows (sec. 8) : " The regis- 

under the , .« p /» , - , j • j. r 

1875 Act. tration ot any person as first registered proprietor ot 
freehold land with a possessory title only, shall not 
affect or prejudice the enforcement of any estate, 
right, or interest adverse to or in derogation of the 
title of such first registered proprietor, and subsisting 
or capable of arising at the time of registration of 
such proprietor; but, save as aforesaid, shall have 
the same effect as registration of a person with an 
absolute title." These words, coupled with sec. 7 
of the 1897 Act, give the guarantee to dealings with 
the title on the Register. The same language has 
been adapted by the Rules to describe the effect of 
a possessory title to leaseholds (R. 57). The Act left 
the evidence of title which the applicant was to 
furnish to be prescribed by Rules (sec. 6). 

It is unnecessary to mention here the Rules which 
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were made on this point during the period between The evidence 
the commencement of the 1875 Act and the year required from 

10 n o jr c • , the applicant 

898, tor very tew possessory registrations were ( a ) un der the 

effected during it. This form of registration was ^^ofi898. 
first brought into prominence by the inauguration 
of compulsory registration in 1898, for it was im- 
possible to make any other form compulsory, while 
this was open to every bond fide landowner, even if 
his title were defective. The Rules of 1898 provided 
two alternative methods of obtaining the title. In 
each case the applicant had to provide particulars 
enabling the land to be identified on the Ordnance 
Survey map. In addition, he could either (1) lodge 
a conveyance on sale of the land to himself, or (2) 
make a declaration that he was in possession of the 
land and entitled to the fee -simple, producing the 
latest document of title, if any, in his possession 
or under his control (R. 17). The deed was in each 
case to be marked with notice of the registration 
and with the number of the title and, at the appli- 
cant's option, returned to him (R. 20). Rule 18 
then provided as follows : " It shall not be necessary 
to state in the application whether the property is 
subject to any, or, if any, what incumbrances, con- 
ditions, or other burdens. If, however, any statement 
as to such matters is made therein, they shall be 
referred to in the Charges Register. But the title 
will not be investigated by the Registrar, and regis- 
tration with a possessory title only will not affect 
or prejudice the enforcement of any estate, right, 
or interest adverse to or in derogation of the title 
of the first registered proprietor and subsisting or 
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capable of arising at the time of registration of such 

proprietor, whether such estate, right, or interest 

appears in the Register or not." It will be observed 

that the applicant who lodged a conveyance on sale 

of the land to himself, however ancient, did not need 

to show that he was in possession of the land. 

(5) under The Rules of 1903 altered the above provisions 

those of 1903. . . ...„,. 

in one important respect, substituting m eftect tor 

the conveyance on sale mentioned in the first alter- 
native form of procedure, any document conferring 
on the applicant an estate in fee-simple or a power 
of sale of the fee (R. 18 (a)). Thus under these Rules 
any volunteer e.g. a devisee, producing the assent of 
the executor to the devise, could be registered without 
evidence of possession. 

All the directions and Rules which have been 
issued, have required a document of title to be lodged 
with the Registrar, but none have stated whether this 
was for the purpose of marking only, or for examina- 
tion. The then Registrar informed the Select Com- 
mittee of the House of Commons of 1878 on Land 
Transfer that he did not look at the deed which had 
to be produced under the Rules then in force. The 
1898 and 1903 Rules, as I have shown, specifically 
declared that the title would not be investigated by 
the Registrar, but it appears that the present Registrar 
has been accustomed to peruse the conveyance on 
sale (see Royal Commission of 1908 on Land Transfer 
Acts; 1st Rep. App. Ans. No. 1046). 
(c) under The Rules of 1908 show a complete change of 

those of 1908. att i tu( j e on this subject. The applicant for a 
possessory title is to make as full a disclosure of 
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his position as is required for an absolute title. He 
has to mention (Application Form 1) all the incum- 
brances affecting the land, produce all the deeds and 
even declare any question of doubt affecting the title 
of which he is aware. 1 If the applicant is not a 
purchaser, he has to state how long he has been in 
possession, but no longer to make a declaration of 
possession unless he has no title-deeds (R. 38). The 
incumbrances are to be mentioned in the Register 
(R. 43), and for the first time a Rule is issued which 
implies an examination of title by the Registrar 
(R. 37). 

The authorities who direct the destinies of the Recent loss of 

faith in posses- 
Land Transfer Acts appear latterly to have lost faith sory registra- 

in this mode of registration, as is shown by the numer- 
ous new Rules made in 1903 and 1908 to facilitate 
the granting of absolute titles. The possessory land 
certificate issued under the 1898 Rules came as a 
shock, ignoring as it did completely (in accordance 
with R. 18 above-quoted) the existence of a mortgage 
or a long lease affecting the land, and representing 
the holder as apparently entitled to the unincumbered 
fee-simple in possession ; a statement on the certificate 
in the terms of section 8, though it made the certifi- 
cate correct according to law, did not appear to remove 
the holder's power of doing mischief with it. Pos- 
sessory registration has been subjected to adverse 
judicial criticism (see Marshall v. Robertson Solicitor's 

1 These particulars are to be included in the application form, 
which however has not to be deposed to. It is also provided 
that the Registrar may, if he likes, dispense with the form, with 
the production of the deeds, and with the identification of the 
land on the Ordnance Survey (Rs. 18, 19). 
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Journal 2nd Dec. 1905 p. 75). But the most serious 

symptom is the impatience which is felt at having 

to wait for the maturing of the title, and the doubts 

which are expressed whether it will ever in fact 

isnotjuati- become as good as absolute. Now the theory of 

possessory registration is perfectly sound, and it can 

be made effective in practice if only the notion is 

dismissed, which was so prominent in the evidence 

given before the Select Committee of 1878, that 

it is a magical process by which, without any trouble 

on the part of the landowner, any disturbance of the 

persons interested in the land, or any labour on the 

part of the Registrar, the advantages of registration 

Thecondi- can be achieved at a blow. The condition essential 

toTslucTess 1 . 1 t0 its practical working is, as the authors of the Rules 

are discovering, that the examination of title to be 

made by the Registrar, though limited, should be 

searching and effective, so that only bond fide, owners 

of land will be registered. I proceed to point out 

two of the most important items of this examination. 

(i) All the in- In the first place a possessory title will never ripen 

existing at m t° an absolute one unless all the interests existing 

first registra- * n t * ie land at the date of first registration are ascer- 

tionmustbe tained with as much care and precision as for the 

entered on the x 

Register. latter title. If the title was originally entered on the 
mere statement of the landowner himself that he was 
entitled to the fee, (a statement by a layman on what 
may be a difficult question of fact and law), without 
mentioning the incumbrances, a wise purchaser could 
not accept this as sufficient evidence of the prior title 
at the distance of forty years or even longer, for, as I 
have elsewhere pointed out, uninterrupted possession 
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for even sixty years is consistent with the possessor 
having only a life estate, or being liable to disturbance 
by an ancient forfeiture clause, while it cannot be 
assumed that in that period any existing mortgage 
must necessarily have been paid off or any restrictive 
conditions have ceased to operate, still less that any 
long lease must have been surrendered. I have shown 
in a preceding page that the ' land," which forms the 
subject of dealings, and which will have to be described 
on the Register, is in fact a particular limited interest 
carved out by some deeds and conditioned by others, so 
that the title-deeds have to be resorted to to ascertain 
the description of the interest as well as the title to 
it. Although therefore the Registrar may be absolved 
from investigating the past title, he will nevertheless 
have to examine all deeds creating separate interests 
or incumbrances, and to describe in the Register the 
interest of the landowner existing at the date of the 
first registration and all the incumbrances to which it 
is subject. If this description is to be accepted in 
the future without question, and to form a solid basis 
for subsequent dealings on the Register, it cannot be 
drawn with too much care. It need hardly be added 
that the plan must be prepared with as much accuracy 
as for an absolute title. The authors of the 1898 
Rules appear to have forbidden the entry of the 
incumbrances on the Register because, as they had 
been created prior to the first registration of the land, 
their validity would not be ascertained, but there is 
no reason why the interests of the incumbrancers 
should not be entered on primd facie evidence only, as 
much as that of the landowner, it being made clear 
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that the validity of none of them is guaranteed, and 
that all subsequent dealings on the Register are liable 
to be invalidated in consequence. The Rules how- 
ever, as I have shown, gave the landowner permission 
to file a statement of the incumbrances with the title, 
and if this statement was carefully made it would 
neutralise to a considerable extent the disadvantages 
of Rule 18. Under the new Rules of 1908 the pro- 
cedure here advocated seems intended to be carried 
out. 
(2) Registrar The next point that has to be observed is that if 
gate faetesato unqualified persons are to be kept off the Register, the 
possession. Registrar must investigate the facts as to possession. 
I have already in one or two places referred to the mode 
in which the 1875 system treats the person in adverse 
possession of the land (see pages 219-221, 224), but it 
will be convenient here to consider the subject in rather 
more detail. Two courses appear to be open to the 
framer of a Register of Titles in dealing with this ques- 
tion. One is that the Register should have nothing to 
do with the person in possession, but should be regarded 
as merely summarising and taking the place of the 
old bundle of title-deeds. The Registrar would need 
to make no inquiries as to the possession, when first 
registering the land or subsequently, but on the other 
hand dealers on the Register would always have to 
inquire. The trespasser in possession at the date of 
first registration would be able to acquire a title under 
the Statute of Limitations, as well as the trespasser 
who entered at any time afterwards, and the title so 
acquired would be transferable in the old manner 
without recourse to the Register. This scheme is 
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inconsistent with rapid mortgaging of the land, for the 
mortgagee must send down to the ground to inquire 
as to the possession; it compels the purchaser to 
examine two titles to the land, the documentary and 
the possessory ; it perpetuates the thefts of land which 
take place under the present Statute of Limitations, 
and it requires that the true position of the registered 
proprietor should be made quite clear on the Register, 
for a registered proprietor who may in fact neither 
have the possession nor the right to demand it, cannot 
truthfully be called a " proprietor " at all. 

The alternative scheme is that the title to land 
should be conferred by the Register alone. The 
Registrar has to investigate the ownership at the 
date of first registration, deciding, or remitting to 
the Court for decision, any disputed claim between 
the documentary owner and the person in possession, 
a task which may involve difficult questions of fact 
and law. After registration, the Register alone con- 
fers a perfect title, and neither the Registrar nor 
dealers with the land will need to make any inquiry 
as to the possession. The law which enables a person 
to obtain a title, by taking possession and retaining 
it for a period, will be abolished, the remedy of an 
adverse claimant being to apply for rectification of 
the Register. 

The framers of the 1875 Act apparently aimed at The provisions 

OT "t" n P AP"f"R * 

a Register of the second kind, for they deprived the their incon-' 
trespasser of the benefit of the Statute of Limitations sls ency ' 
altogether (section 21). The authors of the 1897 
Act, as far as can be judged from the obscure section 
12 and the amendment to section 18, which have been 
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already described, desired to preserve this provision, 
but at the same time to relieve the Registrar of the 
task of inquiring into the right to the possession 
on first registration ; to effect this they enacted that 
the registration should not prejudice the person in 
adverse possession at its date (amendment of section 
18). In accordance with this principle the Rules pro- 
vided, as we have seen, that the holder of a documen- 
tary title, i.e. one producing a document conveying to 
himself the fee-simple, should be registered with a 
possessory title without giving evidence of possession. 
In passing it may be remarked that this enables a 
person who is not in possession, to be registered with 
a " possessory " title, suggesting that some other term, 
e.g. " ostensible " or primd facie, would be more appro- 
priate for this class of title. Certain provisions how- 
ever were inserted in the 1897 Act which are 
inconsistent with the proposed boon to the Registrar. 
I have already mentioned one, viz. that, under the 
probable meaning of section 12, the registered trans- 
feree for value, even if he purchases but a day after 
the first registration, will take clear of the person in 
possession. Another one is section 16 (2) of the Act, 
a stringent provision that the vendor of land which is 
on the Register, if unregistered himself, must get the 
Register rectified at his own expense, despite any 
contract to the contrary. 

The practical effect of section 12, section 16 (2), 
and the Rules as to possessory registration will be to 
nullify the amendment to section 18, and to compel 
the Registrar to examine the facts as to possession. 
Under the 1898 and 1903 Rules (and the alternative 
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qualification for possessory registration is preserved by 
the 1908 Rules) both the owner of the documentary 
title and the person in adverse possession are equally 
entitled to be registered with possessory title, and if 
they apply simultaneously, the Registrar will have to 
decide between them. Again, under section 16 (2), 
if either of them gets on to the Register, the other 
will be deprived of his power of dealing with the 
land, and will be impelled to apply to the Registrar 
for rectification. As then registration is bound to 
bring disputes as to the right to possession to a head, 
the Registrar may as well inquire at once into their 
existence. 

But there are peculiar reasons why he should make Special need 
this examination when registering a possessory title, tigation on 
It cannot be dispensed with if the documentary title ^Xation 
produced is to be reduced to one deed. I have shown 
that under the Rules a conveyance to the applicant, 
however old, or a voluntary document purporting to 
bestow on him the fee-simple, is to be sufficient docu- 
mentary evidence. This provision provides startling 
facilities for fraud, enabling the past owner of land, 
or a person to whom an inoperative devise in a will 
has been made, to register a title. Such frauds can 
only be prevented by a strict inquiry into the facts 
as to possession, and cases may occur, like Marshall v. 
Robertson, above referred to, in which even this will not 
be enough, and the custody of the title-deeds must 
also be looked into. 

Let it then be clearly understood that possessory It is possible 

. with a limited 
registration is not a merely formal proceeding which, examination 

if found to be erroneous, can at any time be revoked 
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without harm done. Although it is true that the 
registration of a person as proprietor who is not really 
entitled, will not give him any title at law, it will 
nevertheless, by means of the apparent Government 
imprimatur given in the certificate, enable him to 
defraud others, and it will embarrass the true owner. 
Possessory registration is not intended as a device 
for strengthening defective titles, but for bond fide 
titles only, nor is there any magic in the precise 
amount of investigation of title prescribed in the 
Rules, which a judicious Registrar will on occasion 
see fit to extend. If however the title-deeds are 
shown to be in the right custody, and are sufficiently 
examined to discover all the interests existing in the 
land, and it is established that the applicant is at the 
time of the application in possession and primd facie 
entitled to the fee-simple or to a power of sale over 
it, few bad titles will, it is believed, find their way on 
to the Register. In view of the careful way in which 
conveyances on sale are generally prepared, in cases 
where the applicant has just purchased it will pro- 
bably be unnecessary for the Registrar to inquire 
beyond the conveyance, but when a volunteer, or the 
purchaser of a subsidiary interest in the land, applies 
for registration, much more care will be required. I 
do not propose to enter here into the question after 
how long a period of registration, and under what 
circumstances, it would be safe to give a possessory 
title the benefit of an absolute guarantee. Having 
regard to the well-known safety of most titles accepted 
by purchasers, the purchaser who is in earnest in the 
matter will probably be able, after the lapse of a short 
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period, to effect the result for himself. If he takes 
the trouble to fortify the description of the land on 
the Register by certificates of his solicitor or counsel 
that it is the result of a due examination of the title, 
it is probable that in a few years' time he will be able 
to get a purchaser to accept the registered title alone, 
and the title will have become as good as absolute. 



CHAPTER XVIII 

ALTERNATIVE FORMS OF REGISTER: 
CONCLUSION 

Character- In the foregoing pages I have described as the ideal 
"mirror of Register one which merely records with completeness 
Easter" an( ^ P rec i s i° n a U tne interests in and dealings with the 
land. Such a Register can be established without 
making any alteration in the law of real property 
or in the powers of the parties, being adapted either 
to a complex or simple state of affairs in these respects. 
It has only one object, to abolish examination of title 
on the part of those dealing with the land. Apart 
from this, the purchaser has to perform the same task 
as before, viz. to deal with all the parties entered on 
the Register separately, and to see that he gets a 
document duly executed by each. When land is sold 
subject to a rent or to an incumbrance, the task 
of apportioning the rent or the burden of the incum- 
brance will have to be performed as before; no sub- 
stantial change is made in the form of the documents 
of conveyancing, except that all reference to the prior 
title is eliminated, and all have to be drawn by refer- 
ence to the Ordnance Survey Map. The task of 
examining the title is transferred from the purchaser 
to the Registrar, with the view not of getting rid of 
it, but of, if possible, making it more stringent and 
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effective, this being the necessary condition for ensuring 
that the devolutions of the land shall follow the path 
prescribed by the law and intended by the parties, and 
that the guarantee fund shall be kept intact. 

This conception of registration, which may be de- 
scribed as the " mirror of the title " system, was the 
one on which the first Register of titles established 
in this country, that under Lord Westbury's Act of 
1862, was based. That Register was condemned by 
the Royal Commission of 1868, who examined it after 
it had been at work for barely six years, but on grounds 
that touched only the initial process of placing the 
land on the Register, a merely temporary part of 
the work. The experience afforded of the working 
of such a Register after first registration was, it is 
submitted, not enough to justify the condemnation of 
that part of the system, and would not be of much 
assistance now, when the great difficulty that beset 
the working of the Act, the dealing with settled land, 
has been removed by the Settled Land Acts. 

The advocates of registration of title have during An altema- 
the last fifty years been mainly engaged in endeavour- Register, the 
ing to construct a Register of land on the lines of caveat " a Regi- 
a Register of stock, in which the purchaser would stl ? r - . * te 

° L principle. 

be enabled to take as simple a document, and to com- 
plete his purchase with as little trouble, as in the case 
of stock. This is proposed to be effected by an ex- 
tended application of the principle of trusts to land. 
The difficulty of the transfer of land lies in the great 
variety of the interests that exist in it. The purchaser 
is to be relieved from the necessity of dealing with 
them all individually, by appointing a trustee to 
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represent some or all of them on a sale. I have else- 
where pointed out (page 181) that, under the principle of 
" keeping the trusts off the title," this process has already 
been carried very far under the existing system of 
conveyancing. Thus two changes in the law have of 
recent years been effected by which certain persons 
interested in land have been transformed from legal 
owners, entitled to be dealt with by the purchaser 
individually, to equitable ones, represented before him 
by a trustee. The Settled Land Acts have put the 
interest of the remainderman under the settlement, 
and the family charges, under the control of the tenant 
for life as regards a purchaser. The Land Transfer Act 
1897 Part I. has similarly put the interests of the heir 
and devisee under the control of the executor or ad- 
ministrator, upon whom the legal ownership of the land 
on death devolves and who is empowered to sell the 
land free of their interests. The advocates of a Register 
of stock for land, in its extreme form, aim at creating 
a single registered proprietor of the fee-simple, who 
shall be a trustee for all the interests existing in the 
land, and able, subject to certain means of control by 
stops on the Register, to confer alone a good title on 
the purchaser. This proprietor may not necessarily 
have any beneficial interest in the land and so may be 
called an " artificial '' proprietor. An artificial pro- 
prietor is to be kept going on the stage for the benefit 
of the purchaser, the strings being pulled from below 
by the real owners of the land. The existing powers 
however of the landowner and of the other part-owners 
of dealing with their interests are to be unaffected, save 
in so far as they are incompatible with the special 
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powers conferred on the single registered proprietor. 
In most of the schemes of this kind which have been 
put forward, the extreme form has been departed from 
by admitting certain other dealings, such as mortgages 
and leases, to the Register, when the artificial pro- 
prietor is given the power, as such, of granting valid 
documents of these kinds, and the same when granted 
are entered as incumbrances on the Register. The 
intending mortgagee or lessee is thus enabled to obtain 
a valid document as readily as the purchaser. 

A system of registration of this kind, which we may The system 
call a " stock and caveat " Register, was first suggested by the Com- 
and worked out by the Royal Commissioners on Re- 5^3* ° f 
gistration of Title of 1854 in their Report of 1857. 1868 - 
They proposed to register the estate in fee-simple only, 
but as mortgages and leases are common dealings with 
land, necessitating investigation of title, they decided 
to admit these also to the Register, power being given to 
effect them on the Register (Rep. para. XLIV.). They 
proposed to meet the case of settled land, where there 
would be no owner of the fee during the existence of 
the life estates, by creating a proprietor of the fee, who 
would be able to sell it, subject to prevention by the 
parties beneficially entitled (para. L.). The Commis- 
sioners thought that a subordinate Register of the 
partial interests existing in the land might be started 
later, to be kept distinct from the main Register 
(para. LXV.). The Royal Commissioners of 1 8 6 8 on the 
Land Transfer Act, reacting from the comprehensive- 
ness of the 1862 Register, proposed to carry out the 
same principle in a more extreme form. They were 
in favour of refusing the benefit of the Register to the 
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mortgagee and lessee, though they conceded that the 
lease might be specifically entered as an incumbrance. 
Two methods were provided by which the owners of 
the partial interests in the land might lodge stops on 
the Register, which would prevent their interests being 
injured by dealings upon it. The more efficient, called 
by some of the earlier witnesses a " disabling Act," by 
the Commissioners of 1854 a " caveat," by those of 
1868 a " land stop," corresponded to the " restriction" 
of the 1875 Act, a note on the Register forbidding a 
dealing without the consent of the person lodging the 
restriction. The second, the less efficient, called by the 
Commissioners of 1868 a " money stop," corresponded 
to the " distringas " on stock and the " caution " of 
the 1875 Act, entitling the person lodging it to notice 
of a proposed dealing, which he could then apply to 
the Court of Chancery to prohibit. The " land stop " 
was applicable to those persons whose consent was 
necessary to a sale, as where the consent of a tenant for 
life is necessary to a sale by the trustee of the settle- 
ment ; the " money stop " was designed to protect the 
persons who had an interest in the proceeds of sale 
only e.g. mortgagee, remainderman, jointress, etc. 
The procedure The Commissioners of 1868 sketched out the pro- 
ceedings on a sale under such a system, how the 
purchaser would call upon the registered proprietor to 
remove the stops from the Register before completion, 
how the latter would then, if the stop-holders demurred, 
bring them before the Registrar, or on appeal before the 
Court of Chancery. When they had been settled with, 
the proprietor would reappear before the purchaser with 
his transfer in his hand (Rep. 1870 paras. 66, 67). 



on a sale. 
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The " stock and caveat " type of Register is so Objections to 
constantly put forward as the best means of simplify- an d caveat " 
ing the transfer of land that it becomes very important Ee s ister - 
to consider how it would work in practice. I shall 
endeavour to show that its simplicity is only super- 
ficial, and that it would prove quite unworkable, and 
shall then briefly trace the history of the legislation on 
registration of title, which will show that this type of 
Register has already been attempted and had to be 
discarded in favour of the " mirror of the title " 
Register. The criticisms here made apply to the 
various proposed forms of this Register in proportion 
as they adopt the principle of having the part-owners 
represented on the Register by a nominal proprietor. 

The first difficulty that suggests itself is, " Where (i) The con- 
would the trustee be found who would take upon part-owners 
himself the responsibility of contracting to sell the wou i,i have to 
land on behalf of all the part-owners ? " He would be obtained - 
not like to act without the consent of all his consti- 
tuents, but if each part-owner has to give his consent 
to the sale, he may as well be entered as proprietor of 
his own interest on the Register. In practice the part- 
owner would protect himself by a stop on the Register. 
If each of them lodged a restriction that no transfer 
was to be registered without his consent, there would 
be as many parties to the sale as if they were all 
entered on the Register. Let us suppose however 
that the part-owner contents himself with a caution, 
a precarious protection in view of the possibility of 

the notice going astray in the post. When are the Cautions 

, . , . would prevent 
cautioners to be summoned to substantiate tneir claim a speedy sale. 

to prevent the sale ? It is obvious that the vendor 
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cannot enter into a contract with a prospect before 
him of controversy and possible litigation of unknown 
duration ; but even if he has no present intention of 
selling, the existence of such a possibility would pre- 
vent him from taking advantage of a favourable offer 
to purchase that might be made. A system by which 
possible adverse claims to land, instead of being dealt 
with as soon as they arise, are postponed for considera- 
tion until a sale is about to be effected, though it makes 
the initial formation of the Register easy, is utterly 
unbusinesslike. The aim of a sound system of regis- 
tration will be to keep the land free from all questions 
of doubt and ready for sale at any time. The use of 
cautions in this way would lead to slipshod convey- 
ancing and consequent litigation. They would tend 
to be accepted at the Registry with little inquiry, and 
informal documents to be protected by them would be 
taken by dealers in lieu of perfect deeds. 
(2) It impairs Another objection to such a system is that it 
the partial reduces the value and the marketability of the partial 
tringthenf interests, penalizing them for the sake of the pur- 
together, chaser. Instead of being necessary parties to a sale 
of the land, to be separately dealt with by the pur- 
chaser, they are (if protected by a caution) excluded 
from a voice in its inception, and relegated to a mere 
veto, enforceable by litigation. The chief disadvan- 
tage however is that they lose their individual 
marketability. Each of the separate interests into 
which land is split up can under the present system 
be dealt with without any reference to the others. 
When a building lease is granted at a ground rent, 
the owners of the two interests created, the rent and 
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the leasehold interest, are almost as independent of 
one another as if they owned distinct plots. Similarly 
when land is in mortgage, the owners of the mortgage 
and of the equity of redemption can deal with their 
interests apart from one another. The " stock and 
caveat " Register would tie the two interests together 
to the detriment of both. 

The freehold and leasehold interests in land are so 
distinct that a plan by which they would have to be 
dealt with together on the Register is unthinkable ; 
even the Commissioners of 1868 conceded that the 
lease must be entered as a distinct incumbrance. 
The exclusion of the mortgage however from the The effect of 
Register is a well-known characteristic of Registers mortgages 
of stock, and it will be well to point out how this Register! 
affects the interests of both mortgagor and mortgagee. 
Under the proposed system let us first suppose that 
the mortgagee leaves the mortgagor on the Register, 
protecting himself by the restriction "No transfer 
is to be registered without the (mortgagee's) consent." 
The mortgagee is then prejudiced by not being able 
to exercise his power of sale on the Register, and 
because, if he wishes to transfer the mortgage, he must 
beg of the mortgagor a similar restriction in favour of 
the transferee. The mortgagor also is prejudiced by 
not being able to sell the equity of redemption on the 
Register without the consent of the mortgagee. In 
practice, however, the mortgagee would demand to be 
entered as proprietor of the land without any restric- 
tion in favour of the mortgagor, a course which would 
deprive the mortgagor and the subsequent mortgagees 
of the whole benefit of the Register, viz. of having 
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their priorities recorded and of being enabled to deal 
with their interests upon it. Thus such a Register 
confers no benefit on mortgagees, and misses one of the 
chief objects of registration, which is to put all the 
subsequent mortgagees and the owner of the equity 
of redemption in as good a position as the first 
mortgagee. 
Imperfect The analogy between stock and land for the purpose 

analogy be- . .it • m 

tween stock of registration is very imperfect. As has been wittily 
said, "Stock possesses no boundaries, conceals no 
minerals, supports no game, pays no tithes, admits 
of no easements, is let to no tenant and hampered 
with no adjoining owners " (G. 0. Morgan Fortnightly 
Review 1879). To use more sober prose, stock has 
the simplest of descriptions, land one of the most 
difficult. Whereas every £1 of any stock has the 
same description and value, every plot of land, or 
portion of the space above or below the surface, has 
a different position, character and value of its own. 
Stock has no incumbrances; land has innumerable 
ones. The Legislature, which gave a perfectly clean 
sheet to stock in this respect, has allowed the land- 
owner to create incumbrances of every kind, and has 
pursued the policy of making every debt incurred in 
connexion with the land a charge upon it. While 
only one interest in stock is recognised at law, the 
absolute interest, land can be cut up into life estates, 
estates in tail and in remainder, and into three forms 
of ownership in undivided shares, viz. joint tenancy, 
tenancy in common, and co-parcenery. While land 
is subject to a hundred local laws of intestacy, stock 
is governed by one alone. Lastly, one whole class of 
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dealings with land, those relating to its user, effected 
by leases and by deeds creating easements and re- 
strictive conditions, is absolutely unrepresented in the 
case of stock. Thus a Register of land, in addition to 
the single folio which is sufficient for a Register of 
stock, requires a filed plan, a verbal description and 
a Register of incumbrances. The common transactions 
with land are contained in two bulky volumes of 
conveyancing precedents ; the only possible dealing 
with stock is effected on a form obtainable at a 
stationer's. To effect all the transactions comprised 
in the two volumes by means of that single form 
on that single page of Register, with a few additional 
notes, would indeed require the wand of a magician. 

It is not surprising then if the draftsman of the The transfor- 
1875 Act, in attempting to adapt the principles laid ms Register 
down by the Commissioners of 1854 and 1868 to the ftXrikuid 
actual circumstances of land, had to depart somewhat caveat "to the 

1 mirror of 

from his models. I have already stated that the the title" 

type. 

1868 Report proposed to confine the Register to 
the fee-simple and the lease ; the draftsman however, 
reverting to the recommendations of the 1857 Report, 
gave the mortgage also the full benefit of the Register, 
and in addition entered other incumbrances, estates in 
dower and by the curtesy and restrictive conditions. 
Both sets of Commissioners ignored altogether the 
question of the ownership of the mines and minerals, 
than which no point has led to more misunderstanding 
between vendor and purchaser, and if the scheme of 
the 1868 Commissioners had been carried out, the 
mine-owner would have had to protect himself with 
a caution! The 1875 Act provided for the entry of 
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these rights at the option of the Registrar (sec. 18), 
and the Act of 1897 made it compulsory in certain 
cases. In the public inquiries which have been held 
into the working of the 1875 Act, the inconveniences 
inflicted upon particular partial interests by their 
exclusion from the Register have been pointed out. 
The authors of the 1897 Act, throwing over the prin- 
ciple of the 1875 Act, opened the Register to most of 
these, leaving however a few still to claim admission 
before the Royal Commission now sitting. Thus they 
added some incumbrances and limited owners, and 
removed certain provisions inserted in the earlier Act 
by analogy to a Register of stock, such as the pro- 
hibition against registering undivided shares. The 
nominal proprietor designed by the Commissioners 
of 1857 to represent the beneficiaries under a settle- 
ment, had meanwhile been supplied by the Settled 
Land Acts in the form of the tenant for life, and the 
1897 Act incorporated him in the Register. The 
restrictions designed by the Commissioners to protect 
independent interests in the land (though still avail- 
able for the purpose) have been assigned by the Rules 
the better part of representing the limited owner's 
powers on the Register. The caution has become 
only necessary to enable the cestui que trust to watch 
his trustee, or for the protection of a purchaser pend- 
ing completion. The system has thus been transformed, 
by the force of logic and circumstances, from a partial 
and artificial Register to a comprehensive one, a 
" mirror of the title." It bears the marks of its origin 
in the language by which the existing powers of a 
landowner are one by one conferred on the registered 
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proprietor as if they were new powers, in the apparatus 
of cautions and restrictions, and in the provisions by 
which in exceptional cases recourse is directed to the 
Registrar, but, with a few additional features inserted, 
it will become as much a " mirror of the title " to the 
fee-simple as the Act of 1862. 

Simultaneously with the expansion of the Register The functions 
has come an increased perception of the part to be trar as con- 
borne by the Registrar in the working of it. It will commis^ 
be instructive to compare the view taken by the Com- f g °^ rs of 
missioners of 1854 of the functions of the Registrar (a) as to plac- 

mg the land 

in respect of each part of his task, the placing of the on the 
land on the Register and the effecting of the sub- 
sequent transactions, with the duties imposed by the 
1897 Act and by the Rules. The Commissioners laid 
down as a general principle that the authority of the 
Registrar must be ministerial and executive in its 
nature, not judicial (para. LXXXII). Consistently 
with this view they anticipated a scheme of possessory 
registration in which the prior title would not have to 
be examined. If however the applicant did desire a 
guaranteed title, the examination was to be made, not 
by the Registrar, but by counsel and solicitors outside 
the office (para. LVIL). The prevailing idea of the 
time was that the examination of title for a guaranteed 
title would be very difficult and expensive, and a 
tribunal of Judges was proposed for the task. The 
authors of the 1862 Act however decided that the 
titles should be examined by the Registrar, thus 
putting both branches of the work of registration 
into the same hands. They accordingly required a 
skilled real property lawyer for the post. The actual 
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Registrar having complained to the Commissioners of 
1868 that, although his work was largely judicial, he 
had no power to summon witnesses or to compel the 
production of documents, the Commissioners decided 
to grant him these powers, though they protested 
that, under the 1862 Act, the Registrar was "sub- 
stantially a ministerial and executive officer," which 
position they did not propose to alter. They however 
proposed to give him a power hardly consistent with 
this description viz. not merely to decide whether a 
title was legally " marketable " or not, a question 
mainly of fact, but to accept in his discretion " good 
holding" titles i.e. titles not technically perfect. 
These provisions were accordingly incorporated in the 
1875 Act, under which the Registrar was to be a 
barrister of not less than ten years' standing (sections 
109, 71, 17, 106). 
(6) as to the With regard to the subsequent dealings on the 

dealiiigsTon Register, the Commissioners appear to have thought 
e egis r. ^^ ^q Registrar's supervision over these would be 
of the most formal and superficial character, for they 
said " We agree in an observation contained in the evi- 
dence before us that there is no feeling more strongly 
rooted in the public mind than dislike of official 
interference in their private affairs, and any system 
must be considered practically impossible, however 
theoretically perfect, which would render the approval 
or sanction of a Registrar necessary for the completion 
of transfers or would give him any discretionary 
power to prevent them " (para. LXXXIL). They con- 
sidered however that once land was placed on the 
Register it should be compulsory to continue dealings 
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on it (para. XL VII. (5) ) and they saw the necessity 
of " keeping up the chain of title " to the fee on the 
Register i.e. of entering all the successive proprietors of 
it, whether they took under registered or unregistered 
documents; thus the registered proprietor of settled 
land was to transfer it to the proper beneficiary as soon 
as the trusts came to an end (para. LXIX.). The 
Commissioners conferred one power on the Registrar 
which was far from being ministerial, for, pending 
legislation creating the office of real representative, he 
or a Judge was to nominate a new proprietor on the 
death of the registered proprietor ; the Registrar was 
not merely to go into the legal question who was 
entitled but might exercise a judicial or discretionary 
power (see 1875 Act sec. 41). 

Now a little consideration will show that a guar- The "stock 
anteed Register on the " stock and caveat " system system will 
will involve as much investigation of title by the "he Registrar's 
Registrar as a " mirror of the title " Register. As I ™ v ^ e ga,twn 
pointed out in the introductory chapter, it is impos- 
sible to guarantee any particular class of dealing, e.g. 
a sale or mortgage, without investigating all disposi- 
tions of the fee, voluntary and unregistered ones 
included, for the registered proprietor who derives 
title under an unregistered document will be able to 
execute guaranteed transactions on the Register, which 
will give rise to claims for compensation if his un- 
registered title was defective. However restricted the 
Register may be, even if it registers the fee simple 
only and ignores all the incumbrances, all the dealings 
with the land will have to be examined by the Regis- 
trar at some time or another. If mortgages are kept 



272 REGISTRATION OF TITLE 

off the Register and the mortgagee sells the land off 
it, when the purchaser applies to be registered, the 
Registrar will have to examine the mortgage and 
conveyance just as if they had been registered dis- 
positions. Every disposition under an unregistered 
settlement is liable to come before the Registrar. If 
tenant for life and remainderman combine to sell the 
fee, the Registrar, before rectifying the Register, must 
investigate the dealings with the life tenancy and 
remainder. On the death of the tenant for life, all 
intermediate dealings with the reversion will have to 
be examined before the existing fee-simple owner is 
entered. Here then is a great argument for a com- 
prehensive Register; as the Registrar must examine 
all dealings, all dealings may as well have the benefit 
of the Register. 
His true funo- The functions then of the Registrar under an ideal 
system of registration will be (firstly) the precise and 
accurate recording on the Register of all the interests 
existing in the land, and (secondly) those of an ex- 
aminer of title, exercised both on putting properties 
on the Register, whether with absolute or possessory 
title, and in connection with subsequent transactions. 
He will also have to see that registered dealings con- 
form in a certain measure to prescribed forms, though 
considerable latitude to the parties will have to be 
allowed here, as the common transactions do not admit 
of much substantial, as opposed to a mere apparent, 
abbreviation. The work of placing the property on 
the Register will involve quasi-judicial functions. 
The Registrar's object will be to set at rest any dis- 
puted question of ownership once for all, and to 



tions. 



ALTERNATIVE FORMS OF REGISTER 273 

prevent it troubling the title again ; such a question 
he will either decide himself or refer to the Court. As 
regards the subsequent dealings, those contained in 
unregistered documents, e.g. wills, he will himself con- 
strue or refer for interpretation, but registered dealings 
will not be accepted for registration unless they are 
perfectly clear. In view of the jealousy with which 
the interference of the Registrar has been regarded, it 
may be pointed out that under this system he will 
have no control over the substance of the transactions 
effected. The dealer's document will only undergo No interfer- 
the checking which under the present system it has substance of 6 
to expect at the hand of the next purchaser's solicitor, J* e n transac - 
while, if the documents are properly drawn, dealings on 
the Register will go through as a matter of course. 
The " stock and caveat " system on the other hand 
necessitates constant recourse to the Registrar, and 
gives him judicial and discretionary powers. Under 
the system of protecting interests by cautions the 
Registrar has to make two inquiries of a quasi-judicial 
character, one on an ex parte application when the 
caution is lodged, the other when, on the eve of the 
sale, the registered proprietor and the cautioner are 
confronted and the question in dispute gone into. 
The system of putting the proprietor's powers only 
partially on the Register is responsible for the con- 
stant occurrence in the official forms of restriction of 
the words '' Except under an order of the Registrar." 

It is contended then that no effective diminution Registration 

riii r • • i -i-ji- °f title must 

ot the labour ot registration can be achieved by an no t prejudice 
extension of the doctrine of trusts. These schemes tJE~£££jf 
involve the jeopardizing of the interests of the donee trust - 

a 
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of land, the devisee, the heir, the remainderman, and 
the cestui que trust, in order to save the purchaser, 
or the Registrar, the trouble of investigating the title. 
Their interests are to be put under the protection of a 
trustee, a precarious position in view of the difficulty 
of getting trustees to act at all, or to give adequate 
attention to the trust. The time-honoured principle 
of caveat emptor, the principle that it lies on the 
purchaser to see that the proposing vendor has the 
power to sell, and that if he is a trustee he is acting 
in accordance with the trust, is a sound one, and if 
the purchaser can only be relieved of this task at the 
expense of imperilling the interest of the cestui que 
trust, it is questionable if the boon ought to be con- 
ferred. It could be shown that the existing law and 
practice already goes too far in this direction. 

Alleged diffi- It may be objected that the task I have proposed to 

culty of work- . . , 

ing the impose on the Registrar would prove too big for him. 

the title " From the description I have given of the numerous 
egister. interests affecting land it might be supposed that the 
Registers would necessarily be long and complicated, 
but an examination of the London Registers would, it 
is believed, show that, as a matter of fact, in the great 
majority of titles the entries are of the simplest char- 
acter. As I have pointed out, the great sources of diffi- 
culties of title are vague parcels and doubtful tenures, 
settlement, intestacy and limited ownership. Now there 
are hosts of titles in which none of these incidents 
occur. The bulk of properties, especially in towns, 
have well-defined boundaries, and are only dealt with 
by way of conveyance, mortgage, or a simple trust for 
sale under a will. It is a great argument for registra- 
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tion of title that, in the case of such properties at any 
rate, the boon of rapid and inexpensive transfer can 
be conferred without causing any great labour to the 
Registrar or risk to the guarantee fund. The readiest 
answer to the alleged impossibility of carrying out 
registration is that a Register of the " mirror of the 
title " kind has been during the last ten years actually 
worked, whether well or ill, by a moderate-sized staff 
in the most populous county in England. 

On the other hand, a Register, under which the Proposals for 
description of the property and the validity of every the kw^" 18 
devolution is guaranteed by the State, demands for its 
economical working that the law of land, and the 
transactions permitted with it, should be kept as 
simple as possible. It must be remembered that, 
whereas under the present system the parties may 
disregard to some extent in practice the intricacies of 
the law, and by means of possessory titles make a 
simpler law for themselves, the essence of the new 
system is that the written law should be effected to 
the letter. It will have appeared from the earlier 
chapters of this book that without impairing the great 
existing modes of dealing with land, whether by lease, 
mortgage, or settlement, there are many departments of 
the law which can be made simpler and more definite, 
and certain powers of dealing which can be curtailed, 
while still leaving to the landowner a reasonable lati- 
tude of disposition. Less law and better observed, 
should be the watchword of the law reformer. Many 
parts of the law, it will have been noticed, have already 
been condemned by competent critics, so that the 
necessity of reform is not so much in question as the 
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means of effecting it. The greatest anachronism of 
all, a relic of feudalism, is the continued existence of 
the Manor, with its hazy and vexatious privileges. If 
the manorial system cannot be abolished altogether, 
the mischief it causes may be localised by denning 
clearly on the map the land comprised in each manor, 
both freehold and copyhold and including the waste ; 
but if this task again should prove too difficult or too 
expensive, that incident of copyhold tenure should be 
abolished which is calculated most to disturb a system 
of registration, the customary laws of intestacy, to- 
gether with the similar local laws affecting freehold 
land. With regard to charges, registration will in 
itself, without any alteration of the law, tend to 
simplify and reduce them, substituting one sufficient 
statutory charge for the present variety of formal and 
informal documents, and rendering obsolete the law 
governing priority. As the Register will enable the 
present owner of any plot of land to be immediately 
ascertained, one ground of the policy by which the 
landowner's debts are made a charge upon his land, 
will be removed. Forms of gifts in wills, which are 
only required to satisfy the testator's vanity or his 
excessive caution, can be disallowed. The Rule in 
Shelley's case should be put an end to, and the 
law governing the construction of devises and limita- 
tions under settlement, including the Perpetuity Rule 
and the other equitable rules, defined and codified. 
Proposals have been made to abolish both the legal 
life interest in land and the estate tail, the latter by 
both branches of the legal profession. 1 It is doubtful 

1 See Report of the Bar Committee 1886 ; " Statement on the 
Land Laws " by the Council of the Incorporated Law Society 1886. 
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however whether strict settlements could survive the 
abolition of the estate tail, and the truer policy 
appears to be to retain settlements but in a 
simpler form, reducing them to simple legal limita- 
tions to be all entered on the Register. One law 
of intestacy should be made applicable to all 
land, both freehold and leasehold, and the general 
law on this subject can be simplified by ruling out 
remote relations altogether, thus saving the per- 
formance of a very difficult and expensive task, of 
doubtful result, effected for the sake of conferring a 
small and unexpected benefit. A practical definition 
of the word " charity " for legal purposes should be 
provided. Whatever may have been the state of 
affairs in the year 1736, there is no reason to fear 
now that the abolition of the Mortmain statute of that 
year would be followed by a wholesale giving away 
by landowners of their estates to religious and charit- 
able objects, any more than this is the case in Scotland 
and Ireland. 

I have now completed my task. I have endea- Conclusion. 
voured to show that the root cause of the difficulty 
of the transfer of land is the complexity of the law 
of real property and of the transactions permitted. 
These difficulties cannot be overcome by hiding them 
under trusts, or curtailing the purchaser's investiga- 
tion of title, and such devices are inconsistent with the 
principle of a guaranteed Register. Registration of 
title means the placing of the dealings with land 
under the care of the State. This involves in the 
first place a survey of the land, the taking of a map 
of the country and recording on each plot the different 
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interests that exist in it, the name and the powers of 
the owner and of the other persons having rights in 
it, the compiling, as it has been appropriately said, of 
a new Domesday Book. In the next place it involves 
the transference of the business of investigating title 
from the hands of the profession without to those of 
the Registrar. The work will be of national dimen- 
sions, requiring adequate financing on the part of the 
State and much practical knowledge and energy on the 
part of the officials. Important as it is to have a 
well-drawn scheme of registration and Rules for its 
working, it must not be forgotten that the success of 
the system will depend much less on the written 
constitution than on the exertions of those entrusted 
with its practical working. These will require the 
patient laboriousness which has been the characteristic 
of private conveyancers in the past, and in addition not 
a little enthusiasm, an enthusiasm for carrying law 
and order into a region now characterised by anarchy 
and uncertainty. The Register cannot be formed and 
worked without some trouble and expense to the land- 
owner, but the great body of dealers with land will, it is 
believed, be prepared to undergo this if the land can 
thereby be relieved of the incubus which now weighs 
so heavily upon it, impairing its marketability and 
value, the retrospective investigation of title. 



